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does on gaining recognition for traditional practices. The courts need to
recognize that Aboriginal rights attach to Aboriginal activities whether
the activities in question are making moccasins or marketing microchips. It is not the specific practice that is necessarily important to the
definition of these rights; what counts in determining Aboriginal rights
is whether and how these practices contribute to the survival of the
group. The courts, however, seem to be operating under the assumption
that protecting specific 'Aboriginal' activities satisfies the constitutional
purpose for the entrenchment of Aboriginal rights, and they get to
decide what is Aboriginal. They do not interpret Aboriginal in a 'large,
liberal and generous manner,' with 'sensitivity to the [A] boriginal perspective on the meaning of the rights at stake.' 130 Instead, they interpret
Aboriginal in a partial and incomplete way.
The courts need to embrace a broader notion of Aboriginal rights. As
I have tried to demonstrate, Aboriginal peoples of the Americas, by
using their intellectual traditions to critique existing law, can assist in
this venture. Our ideologies and approaches to law may yet yield important insights on the partiality of legal discourse. The Trickster's deployment represents one such methodology and illustrates the relevance of
First Nations inquiry in understanding the law. Indigenous traditions
are not static; their strength lies in their ability to survive through the
power of tribal memory and to renew themselves by incorporating new
elements. By intermingling these approaches with the law, the Trickster
and other traditions can speak as strongly to the continent's dominant
legal institutions as they can to longstanding tribal relationships. Their
vitality and authenticity points us beyond ourselves. 131 Their power lies
not in how closely they adhere to their original form, but in how
wen they are able to develop and remain relevant under changing
circumstances. 132

Chapter Four

Nanabush Goes West: Title,
Treaties, and the Trickster
in British Columbia
'Ahnee. Ohoweti. Aan entootamaan?'
'Nahke piko. '
'Aan eshinihkaasoyan?'
'Nanabush nitishinihkaas. '
'Aanti wenciiyan?'
'Neyaashiinigming nitooncii, Keewatin nitooncii, Winnipeg nitooncii, Saskatoon
nitooncii, Wetaskiwin nitooncii, Tswassen nitooncii, Gitsegukla nitooncii, Gingolx
nitooncii '" '*

I

Noonkom Kaa-Kiisbikaak (Today)

Nanabush travelled far from home. He has left the Great Lakes, crossed
the prairies, and finds himself in a land of large trees, fast rivers, and
broad ocean shores. To make the journey he has had to transform himself many times: badger, crow, old man, coyote, and now raven. 1 He marvels at the beauty of this place. It is 1872 in the newly formed province of
British Columbia. The lower mainland is little more than a rough timber
camp, with a few farms dotting the landscape. 2 It is still largely Aboriginal.
A group of business and political leaders has gathered in New Westrnin*'Hello. Over here, this way. What am I doing?'
'I don't know.'
'What is your name?'
'My name is Nanabush.'
'Where are you from?'
'I am from Nanash, I am from Keewatin, 1 am from Winnipeg, I am from Saskatoon, 1 am
from Wetaskiwin, 1 am from Tswassen, I am from Gitsegukla, I am from Gingolx ...•
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ister to discuss relations with the Indians. Raven wonders where the Indians are. He perches on the windowsill and listens in. The meeting is
called to order. As the conversation dies, the small collection of farmers,
merchants, and mill and cannery owners gives its attention to the convener. A civil servant strides to the front of the room and takes his place
at the podium. He has been a surveyor and a trader, and has had some
experience with the Indians. Raven thinks he is a curious man, rather
dour, with his black suit and hat and long white beard. 3 The members of
the group settle into their chairs and await his speech.
The speaker clears his throat and begins: 'Let us not talk of treaties
with the Indians. It is nonsense.'4 The crowd murmurs approval. Raven
chokes out surprise. Not distracted, the man goes on: 'The absurd claim
of the Indians of title to public land has never been acknowledged. On
the contrary, it has been distinctly denied!5 As civilized people in the
midst of savagery we have special entitlements in this emerging corner of
the Empire. We carry the heritage and laws of Britannia with us, wherever we settle. The land in this province all belongs to the Queen. 6 True,
there are less than 19,000 British citizens in the province, and the Chinese and Indians together outnumber us two to one. 7 But these Indians
in our midst are bestial, not human. They are ugly and lazy. ,8 The crowd
laughs, the speaker smiles. Raven marvels at hows()Il}e tribes think they
are better than others. The man resumes: 'The Indians are lawless and
violent and must be brought under the laws of the country. Despite their
. condition, the law entitles them to the same civil rights as the rest of the
Lp2Pulation:9 NQthing more. V\Thyshoultithey have specialrights? The
law does not makc::such distinctions. True, except with special permission, we have denied them the right to take up land as others can,
through settlement and pre-emption.10 But we have need of good land
to encourage settlers to emigrate and build up this country.ll J[e can't
h.ave ..India.nsdaillliqg their every :£ishiq.g spot, village, camp site and
trading post. There would be scarcely little left And, yes, we have taken
the provincial franchise away from them 12 - but this is for their own
good. They do not know their own best interests.'13 He scans the room,
searchirigfordisagreement. AlIls quiet Raven too is silent; he wants to
remember what has been said. He thinks this will be a good one to tell
the people later; he cannot resist a good story. The speaker proceeds,
'And no one can fuss over our recent reductions to the size of their
reserve land; it is of no real value to them. Its unproductive, uncultivated
condition is utterly unprofitable' to the public interests. 14 When we
entered the dominion, all this was sanctioned. The Constitution by the

terms of union permitted us to continue to treat the Indians as we always
have. We will be honourable in following this law. We will act as good",citizens. We have fulfilled our constitutional obligation and pursued a "policy as liberal as that hitherto pursued by the British Columbia
government,,15 prior to its entrance into confederation ..~<:_.~!~..J.h.~..-...
founders of this great provinq:!,.-Lrt~UIQt..talk ..QfJ.reati.!;';s.,. :w4a,t)pastis
W~can:?niybe j~~t}I!Q1JL9wn t:ime,We must .be jpst toctay.: Ail··
enthusiastic choruso:rh~nds and voices marks the end of the speech.
Raven is amused. He will visit here again. They are his kind of people:
capable of honesty and deception, charm and cunning, kindness and
mean tricks. With this thought, he takes to the skies, circles the gathering. Across the clouds he hears the echoes: 'What's past is past. We can
only be just in our time. We must be just today.' Raven catches these currents of time and decides to follow them. He wonders where they will
lead.

·"':pasi.

II

Sovereignty's Alchemy: Transgressing the Law in
Time and Space

British Columbia's legal history presents profound challenges for legislators, policy makers, and judges. Basic questions concerning title to
land remain largely unresolved throughout the province, and decision
makers struggle to make sense of the situation. The question of Aboriginal title in British Columbia has even found its way to the Supreme
Court of Canada. In Delgamuukw v. British Columbia, the Supreme Court
was asked to rule on the Gitksan and Wet'suwet'en 16 peoples' claim to
Aboriginal title and self-government over approximately 58,000 square
kilometres of land in the northwestern part of the province. 17 Both peoples have li~~d in this. area as 'disti~ct pe,~fle' for. a 'lo?g, lo~g ~me
prior to [Bntish assertions of] soverelgnty. For mIllenma, theIr hlstories have recorded their organization into Houses and Clans in which
hereditary chiefs have been responsible for the allocation, administration, and control of traditionallands. 19 Within these Houses, chiefs pass
on important histories, songs, crests, lands, ranks, and properties from
one generation to the next. 20 The transfer of these legal, political,
social, and economic entitlements is performed and witnesse~ through
Feasts. Feasts substantiate the territories' relationships. A hosting House
serves food, distributes gifts, announces the House's successors to the
names of deceased chiefs, describes the territory, raises totem poles, and
tells the oral history of the House. Chiefs from other Houses witness the
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actions of the Feast, and at the end of the proceedings they validate the
decisions and declarations of the Host House. The Feast is thus an
important 'institution through which the people [have] governed themselves,'21 and it confirms the relationship between each House and its
territories. 22 As the trial judge, Chief Justice MacEachern, observed:
'The spiritual connection of the Houses with their territory is most
noticeably maintained in the feast hall, where, by telling and re-telling
their stories, and by identifying their territories, and by providing food
and other contributions to the feast from their territories, they remind
themselves over and over again of the sacred connection that they have
with their lands.'23
The first known European to contact the Gitksan and Wet'suwet'en
peoples was William Brown, a Hudson's Bay Company trader who established a fort on Lake Babine in 1822. He described these people as 'men
of property' and 'possessors of lands,24 who regulated access to their
territory through a 'structure of nobles or chiefs, commoners, kinship arrangements of some kind and priority relating to the trapping of
beaver in the vicinity of the villages.'25 Writing in his journal in 1823,
Brown observed that the chiefs 'have certain tracts of country, which
they claim an exclusive right to and will not allow any other person to
hunt upon them.'26 On this issue the trial judge in Delgamuukwaccepted
the evidence of Professor Arthur Ray, who said:
When the Europeans first reached the middle and upper Skeena River
area in the 1820's they discovered that the local natives were settled in a
number of relatively large villages. The people subsisted largely off their
fisheries which, with about two months of work per year, allowed them to
meet most of their food needs. Summer villages were located beside their
fisheries. Large game and fur bearers were hunted on surrounding, and
sometimes, on more distant lands. Hunting territories were held by
'nobles' on behalf of the lineages they represented and these native leaders
closely regulated the hunting of valued species. The various villages were
linked into a regional exchange network. Indigenous commodities and
European trade goods circulated within and between villages by feasting,
trading and gambling activities. 27
This evidence, among others, persuaded the trial judge that Aboriginal
people had 'been present in parts of the territory, if not from time
immemorial, at least for an uncertain, long time before the commencement of the historical period.'28
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Despite finding an historic and contemporary Aboriginal presence in
the areas claimed, MacEachern CJ., in a much criticized judgment, 29 dismissed the Gitksan and Wet'suwet'en's claims to ownership andjurisdiction. He held that' [A]boriginal rights, arising by operation of law, are
non-proprietary rights of occupation for residence and [A] boriginal use
which are extinguishable at the pleasure of the Sovereign.'3o As ChiefJustice Lamer observed on appeal, the trial judge 'was not satisfied that they
owned the territory in its entirety in any sense that would be recognized
by law.'31 ChiefJustice MacEachern'sjudgment rested upon the 'proposition ... that [A]boriginal rights are ... dependent upon the good will of
the Sovereign' and 'existed at the pleasure of the Crown, and could be
extinguished by unilateral act. ,32 Consequently, he held that' [A] boriginal rights to land had been extinguished [because] of certain colonial
enactments which demonstrated an intention to manage Crown lands in
a way that was inconsistent with [their continued existence] .'33 In his
view, the law 'never recognized that the settlement of new lands depended upon the consent of the Indians.'34 He therefore held that 'the
Crown with full knowledge of the local situation fully intended to settle
the colony and to grant titles and tenures unburdened by any [A]boriginal interests.'35 Furthermore, he 'rejected the ... claim for a right of selfgovernment, relying on both the sovereignty of the Crown at common
law, and what he considered to be the relative paucity of evidence regarding an established governance structure' among the people. 36
The Gitksan and Wet'suwet'en appealed this decision to the British
Columbia Court of Appeal. In a 3:2 decision, the appellate court upheld
the trialjudge's rejection of Gitksan and Wet'suwet'en claims to ownership and jurisdiction, although it recognized 'lesser Aboriginal sustenance rights. In dealing with the claim to ownership, Macfarlane JA.,
writing for the majority, stated: 'I think the trial judge properly applied
correct legal principles in his consideration of the plaintiffs claim to
ownership.'37 Thus, the Court of Appeal left undisturbed Chief Justice
MacEachern's finding that Aboriginal land rights were non-proprietary
in nature and a burden on the Crown's underlying interest. Furthermore, in upholding the trial judge's decision concerning jurisdiction,38
Justice Macfarlane wrote: 'I think that the trial judge was correct in his
view that when the Crown imposed English law on all the inhabitants of
the colony, and in particular, when British Columbia entered Confederation, the Indians became subject to the legislative authority in Canada.
The division of governmental powers between Canada and the Provinces left no room for a third order of government. ,39
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Having failed to
the lower courts to recognize Aboriginal ownership and
in their territories, the Gitksan and
Wet'suwet'en appealed their case to the Supreme Court of Canada. In
its decision, the Supreme Court did not substantially depart from the
previous courts' reliance on assertions of British sovereignty in grounding its discussion of Aboriginal title. The court found that 'Aboriginal
title is a burden on the Crown's underlying title.'40 Furthermore, it did
not specifically recognize or affirm Gitksan and Wet'suwet' en ownership
or jurisdiction over their territories, although it set out a test to apply for
proof of such claims in future cases.
Given British Columbia's legal history, the court's unreflective acceptance of the Crown's assertion of sovereignty over Aboriginal peoples in
British Columbia raises many questions. The court's treatment of Crown
sovereignty potentially undermines the very purpose of section 35(1)
and perpetuates the historical injustice suffered by Aboriginal peoples
at the hands of those who failed to respect their laws and cultures. This
danger flows despite an extraordinarily progressive attempt to recognize
and facilitate Indigenous legal pluralism within Canadian constitutional
law. Delgamuukw's continuation of Canada's imperial legacy in the face
of its own promotion of respect for Aboriginal laws and customs
impedes the development of Indigenous law in Canada. The dangers
can be illustrated by analysing the Supreme Court's treatment of the
following issues in Delgamuukw:
1 Do the pleadings preclude the Court from entertaining claims for
[A]boriginal title and self government?
2 What is the ability of this Court to interfere with the factual findings
made by the trial judge?
3 What is the content of [A] boriginal title, how is it protected by
s. 35 (1) of the Constitution Act, 1982, and what is required for its
proof?
4 Has a claim to self-government been made out by the appellants?
5 Did the province have the power to extinguish [A] boriginal rights
after 1871, either under its own jurisdiction or through the operation
of s. 88 of the Indian Act?41

A

Pleadings

The common law emerged in a sOGiety characterized by a bewildering
diversity of courts enforcing a variety of bodies of law: 42 courts of equity,
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market courts, manor courts, university courts, county courts, borough
courts, ecclesiastical courts and aristocratic courts, among others. 43 The
story of the common law is that of expansion at the expense of these
other legal jurisdictions, through the use of writs. 44 The great English
historian F.W. Maitland observed that writs were 'the means whereby
justice became centralized, whereby the king's court drew away business
from other courts. ,45 The common law in medieval England was a formulary system developed around a complex of~its that a litigant could
obtain from the Chancery to initiate litigation in the Royal Courts. 46
Each writ gave rise to a specific manner of proceeding or form of action,
with its own particularized rules and procedures. 47 These forms of
actions were the procedural devices used to give expression to the theories of liability recognized by the common law. 48 Through their choice
of writs litigants elected their remedies in advance of trial, and they
could not subsequently amend their pleadings to conform to the proof
needed for the case or to meet the court's choice of another theory of
liability.49 If litigants failed to select the proper writ for their action they
could not succeed in their claim. 50 This uniformity allowed for the more
centralized control of the entire common law structure,51 and the sovereignty of the Crown expanded with the extension of the common law's
jurisdiction. 52
In many respects, the issues raised in the Delgamuukw case demonstrate that Canada, like England, contains a bewildering diversity oflegal
systems, a broad array of cultures, and various bodies of law. Between the
Maritimes in the east and the mountains of the west are found the laws of
the Mi'kmaq, Mohawk, Cree, Ojibway, Okanagan, Salish, Haida, Nisga'a,
Gitksan, Wet'suwet'en, and other peoples. The story of the common law
in Canada is that of attempted expansion at the expense of these Indigenous legaljurisdictions. 53 Contemporary pleadings perform a role similar to that of the ancient forms of action, as parties present written
statements of factual and legal issues they believe the court can resolve.
While today's pleadings are much more flexible than medieval forms of
action,54 if a party does not frame its case properly, the court may refuse
to resolve the issue by declaring a defect in the pleadings. The discipline
this uniformity imposes on litigants incidentally extends Crown sovereignty through the centralized control of access to justice. In effect,
pleadings become a 'necessary passport to gain entry to the common law
courts. ,55 Acquiring the appropriate visa is obligatory in disputing the
justice of Crown dealings with Aboriginal peoples; the Crown does not
recognize legal claims brought in any other way. 56 This frontier patrol of
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the border of the Canadian legal imagination 57 further extends Canadian sovereignty over Aboriginal territories. 58
The problems inherent in the current system are apparent in Delgamuukw: the Supreme Court of Canada did not consider the specific
merits of the Gitksan and Wet'suwet'en claims because of a defect in
the pleadings. The Gitksan and Wet'suwet'en's pleadings 'originally
advanced 51 individual claims on their own behalf and on behalf of
their houses for "ownership" and 'jurisdiction" over 133 distinct territories. ,59 The Court found that there were two changes in the pleadings
from the trial to the appeal: claims for ownership and jurisdiction were
replaced with claims for Aboriginal title and self-government; and the
individual claims by each House were amalgamated into two communal
claims, one advanced on behalf of each nation. The court held that the
first change, concerning the substitution of Aboriginal title and selfgovernment, was ~ust and appropriate' in the circumstances because
the trial judge allowed 'a de facto amendment to permit "a claim for
[A]boriginal rights other than ownership andjurisdiction.",60 It upheld
the trial judge's ruling because 'it was made against the background of
considerable legal uncertainty surrounding the nature and content of
[A]boriginal rights.'61 However, the court rejected the second change,
concerning the amalgamation of individual claims into collective ones,
because 'the collective claims were simply not in issue at trial.'62 This
finding seems rather formalistic and inflexible, given that the court
attached considerable importance to the argument that these individual
and collective claims are intertwined, for 'the territory claimed by each
nation is merely the sum of the individual claims of each House.'63 It
appeared that the forms of action the Gitksan and Wet'suwet'en
pleaded had to be exact, even though the court itself found considerable uncertainty in this area oflaw. The court's approach supports Maitland's observation that '[t]he forms of action we have buried, but they
still rule us from their graves.'64 The court 'reluctantly' concluded that
the province had suffered some prejudice because the plaintiffs change
denied the Crown 'the opportunity to know the appellants' case,'65 and
for this reason, it ordered a new trial. 66
In order to evaluate the Supreme Court's conclusion concerning
pleadings, it may be useful to consider the historical context of the
Aboriginal peoples in British Columbia. Aboriginal peoples were a substantial majority of the population in the newly formed Province of British Columbia when it entered Confederation in 1871. 67 Despite their
overwhelming numerical strength, they did not participate in the prov-

ince's creation. Most Aboriginal people continued to live within their
own governments on their lands, as they had done for centuries, and
paid little regard to British assertions of sovereignty. In 1872, when
Aboriginal peoples outnumbered the settler population approximately
4: 1 in the province generally,68 and more than 15:1 on the north coast,69
one of the new province's first le~slative acts was to exclude Indians
from voting. 70 The provincial government also upheld the prejudicial
laws enacted by the previous colonial govenment that denied Indians
fee simple title to pre-empted lands taken up through settlement, a
right freely granted to non-Aboriginal people in British Columbia. 71
Furthermore, this government did not acknowledge any legal interest of
Aboriginal peoples over lands they traditionally used and occupied. The
province surveyed extremely small and inadequate reserves for Indians,72 and refused to recognize any broader Aboriginal title to land. 73
When Aboriginal peoples in British Columbia repeatedly tried to challenge this mistreatment, the province responded by further diminishing
their land rights and political rights. 74 The federal government eventually followed suit by amending the Indian Act, so that it was virtually illegal to raise these matters before the courts. 75 The historical exclusion of
Aboriginal peoples from democratic participation in British Columbia
through the passage of these corrupt laws should be a paramount consideration in evaluating whether the court's treatment of pleadings in
Delgamuukw is consistent with Canadian legal pluralism.
It is interesting to note that the result of the Delgamuukw case, which
considers the wholesale territorial dispossession of two entire Aboriginal
peoples, turns on the court's finding that the province suffered prejudice
in framing the pleadings. By imposing these technical requirements on
the form of a grievance, the courts, like the legislatures before them,
make an assertion of sovereignty. By relying on a defect in the pleadings
to refuse to consider the claim, this Crown Court announces that disputes will be resolved on the settlers' terms. There is something deeply
troubling about allowing Crown assertions of sovereignty to drive the
decision in a case that radically challenges these assertions and their
effects. Given the imbalance in the parties' financial and political
resources, and the century-long denial of Aboriginal land and political
rights in British Columbia, this sleight of hand is remarkable. In effect,
the court found that the Aboriginal peoples' passport papers were out
of order. They were not permitted to cross the border separating Gitksan/Wet'suwet'en legal systems and the common law because they had
not followed proper procedures. Sovereignty'S extension is careful not
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to prejudice the Crown and non-Aboriginal law. As the discussion below
win reveal, the court was much less concerned about the effect of its
ruling on Aboriginal legal systems.
B

Listening for a Change - The Courts and Oral Tradition

In some societies, there is a propensity to doubt the reliability of oral traditions in drawing inferences from and conclusions about the past. This
bias is evident in the way Aboriginal traditions have been treated in Canada. For example, in the late 1600s, Nicolas Perrot, a leading chronicler
of Aboriginal history in the North American Great Lakes area, wrote
about Aboriginal oral traditions in the most disparaging of terms:
'Among them there is no knowledge of letters or of the art of writing;
and all their history of ancient times proves to be only confused and fabulous notions, which are so simple, so gross, and so ridiculous that they
only deserve to be brought to light in order to show the ignorance and
rudeness of these peoples. ,76 This wholesale dismissal of the utility of
oral tradition was not confined to Perrot's century. Certain scholars in
the twentieth century were equally dismissive of oral literacy. Robert
Lowie, an influential American anthropologist, wrote that he could 'not
attach to oral traditions any historical value whatsoever under any conditions whatsoever.>77 Lowie had such a low opinion of oral tradition
that he concluded that if 'primitive notions tally with ours, so much the
better for them, not for ours.'78 In the same vein, the noted English historian Hugh Trevor-Roper observed that it was inappropriate to write
history based on oral traditions. He counselled his fellow historians that
'we should not amuse ourselves with the unrewarding gyrations of barbarous tribes in picturesque but irrelevant corners of the globe; tribes
whose chief function in history, in my opinion, is to show to the present
an image of the past from which, by history, it has escaped. ,79 Such views
led Trevor-Roper to conclude that only people with written history
should be studied: 'the rest is darkness ... and darkness is not the subject
of history.'8o
These contemptuous attitudes towards non-written history are pervasive and they have found expression in the context of courtroom
practice and jurisprudential principle. Aboriginal peoEle have been
labelled by judges as, among other things, 'ignorant,' 1 'primitive,'82
'untutored,'83 'savage,'84 'crude ... simple, uniformed and inferior people, ,85 who led lives that were 'nasif, brutish and short. ,86
In Delgamuukw the Supreme Court of Canada partially acknowledged
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these biases against Aboriginal traditions and found that a 'special
approach' was required in receiving and interpreting evidence from
Aboriginal claimants that 'does not conform precisely with the evidentiary standards' generally applicable in private law cases. 87 The differential treatment of Aboriginal evidence was justified by the sui generis
categorization of Aboriginal rights, which recognizes their unique
source and nature. 88 The court reasoned that 'although the doctrine of
[A]boriginal rights was a common law doctrine, [A]boriginal rights are
truly sui generis, and demand a unique approach to the treatment of evidence which accords due weight to the perspective of [A]boriginal peoples.'89 To apply this principle the court instructed judges to 'adapt the
laws of evidence so that the [A] boriginal perspective on their practices,
customs and traditions and on their relationship with the land, are
given due weight.,90 This approach allows a judicial decision maker to
grant oral histories 'independent weight' and place them 'on an equal
footing with the types of historical evidence that courts are familiar
with. ,91 The court noted that these modifications to the rules of evidence were necessary to the litigation of Aboriginal rights. To do otherwise would 'impose an impossible burden of proof on Aboriginal
peoples and 'render nugatory' any rights they have, because most
Aboriginal societies' did not keep written records. ,92 The purported reconciliation of 'the perspective of [A]boriginal people' with 'the perspective of the common law' found in these new evidentiary standards is an
important development in the court's articulation of principles to
bridge the gap between Aboriginal and non-Aboriginal legal cultures. 93
An examination of the elaboration of these principles in Delgamuukw,
however, raises doubts about whether the court has really overcome the
challenges nested in meshing these often-differing world-views. Has it
departed from the bias against oral tradition in Canadian legal principle
and practice? Despite the best of intentions, a further review of the
court's analysis makes it clear that obstacles to placing Aboriginal oral
tradition on the same footing with other types of evidence remain in
place. Mter encouraging the accommodation of unique evidence from
Aboriginal peoples, the court wrote that this reconciliation must not be
done in a manner that 'strains the Canadian legal and constitutional
structure.,94 This caveat represents a substantial challenge for Aboriginal peoples. For various reasons explained below, it has the potential to
subordinate Aboriginal tradition within the common law and constitutional regime. This does not place Aboriginal evidence on an equal footing in court. The Supreme Court's test for oral evidence privileges
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non-Aboriginal values and modes of historical interpretation, and it may
foster a real or apprehended bias against Aboriginal litigants.
The court's caveat raises numerous problems for Aboriginal peoples.
For example, the mere presentation of oral evidence often challenges
some people's view of the core of the Canadian legal and constitutional
structure. Aboriginal oral traditions may undermine the legitimacy of
the country's legal system (an alternative view of the legitimacy of Canadian law will be developed in chapter 5), since in many parts of the
country, certain oral traditions are most relevant to Aboriginal peoples
because they keep alive memories of their unconscionable mistreatment
at the hands of the British and Canadian legal systems. Their evidence
records the 'fact' that the unjust extension of the common law and constitutional regimes often occurred through dishonesty and deception,
and that the loss of Aboriginal land and jurisdiction happened against
the will of the First Nations and without their consent. 95 These traditions include memories of government deception,96 lies,97 theft,98
broken promises,99 unequal and inhumane treatrnent,lOO suppression of
language,101 repression of religious freedoms,102 restraint of trade and
economic sanctions,103 denial of legal rights,104 suppression of political
rights,105 forced physical relocation,106 and plunder and de spoilation of
traditional territories. 107 Oral traditions can be controversial because
they frequently undermine the law's claim to legitimacy throughout
Canada by shedding light on the illegality and/or unconstitutionality of
Crown action.
Oral tradition may also be contentious on other grounds; it can, for
instance, question the pretension of non-Aboriginal law's absolute preeminence throughout the country. However, my central purpose in this
book is to demonstrate that Aboriginal law continues to exist as an
important source of legal authority in Canada, even if it has been weakened through the unjust imposition of alien structures. 108 A number of
Aboriginal groups assert that their law remains important in their lives,
and that colonial legal structures have not extinguished their legal
structures. 109 While they might acknowledge that the operation of their
laws is encumbered by Canadian law, they also contend that their law
stems from an alternative source of authority and does not depend
upon Canadian executive, legislative, or judicial recognition. 110 To the
extent that oral tradition encompasses these views, it presents a strong
vision of legal pluralism that some courts have, at times, refused to
implement. ll1 The reception of oral traditions may compel the courts
to endorse a breed of legal pluralism that might be seen as a challenge
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to the legal and· constitutional structure of Canada. This tension is evident in Delgamuukw.
The oral evidence recited in Delgamuukwwent beyond supporting the
Gitksan and Wet'suwet'en's historic use and occupation of their territories. These histories contained a competing jurisprudential narrative
that strained Canada's claim to exclusive jurisdiction over Gitksan and
Wet'suwet'en lands. 1l2 The lower courts did not acknowledge the binary
nature of this testimony because its subjective and evaluative elements
caused the trial judge considerable difficulty. Some of the most striking
evidence in this regard was the recitation of the Gitksan adaawk and
Wet'suwet'en kungax, unwritten collections of important history, legends, laws, rituals, and traditions of Gitksan or Wet'suwet'en House
organizations. They speak of these peoples' proprietary rights and
responsibilities in the disputed territories and tell of the Indigenous
legal regimes that govern relationships in their homelands. As sources
of legal authority, the adaawk and kungax may be used to evaluate individual and collective actions. However, the judges in the lower courts
saw the adaawk and kungax exclusively as testimony to be judged (and
then only barely) and not as legal standards that would assist them in
making their judgments. To use this evidence in a way that truly places
equal weight on the Aboriginal perspective, the courts might have to
accept the premise that Gitksan and Wet'suwet'en oral traditions are
repositories of fact and law, and as such problematize Canada's claim to
exclusive legal jurisdiction in these territories. Aboriginal traditions will
necessarily strain Canada's legal system. While I argue throughout this
book that Aboriginal legal systems can be accommodated within the
courts and by the general polity, it may be difficult for some to overcome the fear that the recognition of Aboriginal legal structures would
simply incapacitate Canada's legal system. This anxiety creates a challenge for courts applying Delgamuukw's evidentiary standard.
The cultural basis of factual determinations presents another challenge for Aboriginal peoples trying to place their evidence on an equal
footing with types with which the court is familiar. Even under the
court's modified evidentiary standard, Aboriginal evidence must be
received and evaluated by people within a structure and institution that
has a very different ideological and cultural orientation from that of
most Aboriginal peoples. This difference creates problems in evaluating
what is factual across cultures. A leading historiographer of oral tradition, Jan Vansina, has observed that 'all messages are a part of a culture.'1l3 In his seminal work on the subject, he wrote that messages 'are

90

Recovering Canada

expressed in the language of a culture and conceived, as well as understood, in the substantive terms of a culture.'1l4 He concluded that since
culture shapes all messages, we must take culture into account when
interpreting these messages. Since what constitutes a 'fact' is largely
contingent on the language and culture out of which that information
arises, 115 the people determining what is or is not 'fact' must work
within the matrix of relationships they share with others. 116 The challenge inherent in doing so represents one of the strongest objections to
the thesis developed in this book: that Aboriginal and non-Aboriginal
law can co-exist within the same legal space.
Since non-Aboriginal judges do not usually share the relationships of
Aboriginal peoples, there is an enormous risk of non-recognition and
misunderstanding when Aboriginal peoples submit their 'facts' to the
judiciary for interpretation. ll7 This problem is especially acute in litigation because factual determinations are presented in an adversarial environment, ll8 and those determinations can vary significantly between
judicial interpreters according to the judge's language, cultural orientation, and experiences. 1l9 The potential for misunderstanding exists
because each culture has somewhat different perceptions of space, time,
historical truth, and causality.120 The cultural specificity of what constitutes a fact in one culture may make it difficult for a person from a
. r
.
.
different culture to accept t h e same lUlormatlOn
as a f act. 121 S·lUce vanations between groups help to encode facts with different meanings
within each culture,122 collective perceptions of these notions must be
viewed through the lens of the culture that recorded them to be properly
understood.
Judges who are called upon to evaluate the meaning, relevance, and
weight of the evidence they receive must appreciate the cultural difference in the intended meanings behind these messages if they are to
draw appropriate inferences and conclusions. 123 Additionally, judges
must master the implicit symbolic aspects of these messages to comprehend their veracity and value. Every culture has its own shared imagery
that conveys both meaning and emotion, found in metaphors, stock
phrases, stereotypes, and other clkhes. 124 The particular imagery of a
culture as contained in these forms is essential to appreciation of 'the
context of meaning' behind oral evidence. 125 Without this deeper
knowledge, common law judges will have a difficult time understanding
and acknowledging the meanings Aboriginal people give to the facts
they present. 126 The evaluation of oml history evidence will be especially
fraught with danger if the interpreters do not recognize the cultural
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foundation of knowledge, and acknowledge their own biases: 127 Judges,
like all other humans, operate from their own perspectives.'128 Anthropologist Robin Ridington observed these problems in the factual underpinnings of the trial judge's decision in Delgamuukw:
McEachern showed himself to be singularly blind to the unstated assumptions of his own culture. I suggest that a systemic and unacknowledged ethnocentric bias is, to use McEachern's own phrasing, 'fatal to the credibility
and reliability' of his conclusions. From my experience evaluating texts
about a variety of cultures, McEachern's decision ... reveals a sub-text of
underlying but unexamined assumptions upon which the more logical edifice of the judgment is constructed. In Delgamuukw, Mr. Justice McEachern
revealed a world view and an ideology appropriate to a culture of colonial
expansion and domination. The judgment is well suited to be an apology
for that culture. It is not well suited to find a place where [A]boriginallaw
and Canadian law can reach a just accommodation. 129
Another problem Aboriginal people encounter in reconciling their
evidence with Canadian constitutional and legal structures relates to the
treatment of Aboriginal elders at the hands of lawyers and judges.
Aboriginal Elders frequently have to endure questioning and procedures that are inconsistent with their status in their communities. The
wisdom they have attained and the struggles they have endured in
acquiring this knowledge demand that they be shown the highest
honour and deepest respect. While presenting evidence in an adversarial setting is a harrowing experience for most people,130 it can be
especially troubling for Elders from certain groups, for whom such
treatment is tantamount to discrediting their reputation and standing in
the community. Apart from the tremendous strain placed on the individual enduring this experience, the process represents a major challenge to the culture more generally. To directly challenge or question
Elders about what they know about the world, and how they know it,
'strains the legal and constitutional structure' of many Aboriginal communities. To treat Elders in this way is a substantial breach of one of the
central protocols within many Aboriginal Nations, a fundamental violation of the legal order somewhat akin to requiring judges to comment
on their decision after it is written. To subject Elders to intensive questioning demonstrates an ignorance and contempt for the knowledge
they have preserved, and a disrespect and disdain for the structures of
the culture they represent. Yet such behaviour is mandated by the Cana-
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dian legal system. Clearly, bridging Western and Aboriginal legal cultures is problematic on many levels. There is no simple and culturally
acceptable way for Aboriginal peoples to place their traditions before
the courts in the same way, and on the same footing, as the types of evidence courts are familiar with. l31
Aboriginal peoples also lose some control over their own cultrtres,
when courts receive and interpret oral evidence. For millennia, Aboriginal peoples created, controlled, and changed their own worlds through
the power of language, stories, and songs. Their words 'did not merely
represent meaning, they possessed the power to change reality itself.'132
Indigenous languages and cultures shaped First Nations legal, economic, and political structures, and the socio-cultural relationships
upon which they were built. Many of these narratives were considered
private property,133 and restrictions on their presentation and interpretation helped to ensure that the authority to adjudicate and create
meaning remained within Aboriginal societies. When another culture is
allowed to authoritatively judge the factual authenticity and meaning of
Aboriginal narratives, Aboriginal people lose some of their power of
self-definition and determination. I34 Indigenous peoples experience
this loss because the language and culture of Canadian law is not their
own, and legal interpretation of their traditions and history is centralized and administered by non-Aboriginal people. I35 Aboriginal people
barely participate in the administration of the court system, and they are
certainly not in positions of control. The Supreme Court's progressive
instruction that the laws of evidence be adapted to incorporate Aboriginal factual perspectives does not take into account the adverse costs of
such a declaration. Despite the court's extraordinarily fair and generous
intentions, its loosening of the evidentiary requirements with respect to
oral histories may have the effect of diminishing Aboriginal control over
First Nations cultures.

he comes to a beautiful river and flies up its valley. Raven looks around,
finds it hard to believe that some people call this the 1800s. The Nass
has not changed much since he was last here. When he approaches a village people watch him cautiously. He remembers these people, the
Nisga'a. He helped them after the flood by bringing fire to the earth.
He gave them law to govern themselves, the Ayuukhl. I36 Sometimes on
seeing him they yell out 'Txeemsim, Txeemsim.'137 Nanabush likes the
recognition. Raven is popular here. He passes Gingolx and flies on to Sii
Ayans. At the village he observes his figure carved in strange trees without branches, his characters sewn on the people's blankets. He must tell
the Ojibway of this; they could learn something from these people.
Raven decides to stay. He could get used to this treatment.
As Raven settles in, he finds the eagle, killer whale, and wolf are good
companions. I38 He rediscovers the delicacies of salmon, steelhead, and
oolichan. Raven gets comfortable, and watches the generations come
and go. The people fish, trap, and trade. They laugh, cry, and wonder
about the world around them. It is a rich world. There is rhythm to life
here that feels as old as the world. But in time, he notices a change. One
day he wakes up and sees that the Nisga'a are not what they once were.
He feels weary. He is getting tired of the poverty, sickness, sadness, and
suicide. Many people seem to have lost heart. The Indian Act has interfered with their traditional governance and land-holding systems. I39
Their Potlatch was outlawed, and their beautiful masks shipped to New
York and Toronto. I40 Their totem poles were cut down and buried, or
sent away.14I Children were also shipped, and sometimes buried, stolen
from parents and sent to residential schools. 142 When these schools
closed, the children continued to go, but now as part of the child welfare or criminal justice systems. I43 Every attempt to resist these indignities has been quashed. When the Nisga'a assert title, their reserves are
'cut off' and made smaller. I44 When they try to go to court, land claims
are all but outlawed. 145 With no vote, they have no political remedies;
with no access to court, they have no legal remedies. Raven gets bored.
He wants to see if he can discover the cause of these problems. He
decides to head back south, hoping he can figure out what is wrong.

III

Onaako (Yesterday)

Raven has waited patiently, especially after travelling for such a long
time. It is not like him to remain so stilL He ponders the message of the
New Westminister gathering, wonders about the Supreme Court's allegations in Delgamuukw. Eventually, he feels he has heard enough. He
decides it is time to go and see some Indians. He heads north, follows
the coast. He crawls on the wind, ~puUing himself along the spine of the
guardians, who watchfully separate the valleys from the sea. Weeks later

A

Content, Protection, and Proof of Aboriginal Title

In Delgamuukw, the Supreme Court of Canada boldly announced:
'Because it does not make sense to speak of a burden on the underlying title
before that title existed, [A]boriginal title crystallized at the time sover-
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eignty was asserted.'146 Sovereignty is pretty powerful stuff. Its mere
assertion by one nation is said to bring another's land rights to a 'definite and permanent form';147 simply conjuring sovereignty is sufficient
to change an ancient people's relationship with its land. A society under
sovereignty's spell is ostensibly transformed. Use and occupation can be
extinguished,148 infringed,149 or made subject to another's designs. 150
How can lands possessed by Aboriginal peoples for centuries be undermined by another nation's assertion of sovereignty? What alchemy transmutes the base of Aboriginal possession into the golden bedrock of
Crown title?151
The key words that unlock sovereignty's power are ancient. Practitioners of its craft can summon a tradition that reaches deep into the past; 152
its channeling flows from Classical times 153 through the Renaissance. 154
Political and legal ascendancy are conveyed to those who can conjure fictions that vindicate the~r claims of authority. 155 In the thirteenth century,
Pope Innocent IV invoked sovereignty's oaths in the Middle East during
the Crusades when he wrote: '[1] s it licit to invade a land that infidels possess or which belongs to them? '" [T] he pope has jurisdiction over all
men and power over them in law ... so that through this power which the
pope possesses I believe that if a gentile, who has no law except the law of
nature ... does something contrary to the law of nature, the pope can lawfully punish him ... [1]f the infidels do not obey, they ought to be compelled by the secular arm .. :156 Such proclamations provided authority
for asserting sovereignty over and launching war on non-Christian peoples outside Europe. 157 In the fourteenth century, papal bulls called up
these same covenants as people sailed out from Portugal and Spain to
cast their words on Africa and North America. 158 Such assertions enabled
Iberia's kings and queens to 'discover and make conquests of lands
beyond the then-known borders of western Christendom.' 159 To facilitate
these purposes, in 1513 another manifestation of sovereignty'S power was
revealed in the Requerimiento, required to be read aloud to peoples over
which Spain intended to exercise control: 160
On the part of the king, Don Ferdinand, and Dona Juana, his daughter,
queen of Castile and Leon, subduers of the barbarous nations, we their servants notify and make known to you ... Of all these nations God our lord
gave charge to one man called St. Peter, that he should be lord and superior to all men in the world, that all should obey him '" Wherefore, as best
we can, we ask and require you ... that you acknowledge the Church as the
ruler and superior of the whole world, and the high priest called Pope, and
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in his name the king and queen ... But if you do not do this or if you maliciously delay in doing it, I certify to you that with the help of God we shall
forcefully enter into your country and shall make war against you in all
ways and manners that we can, and shall subject you to the yoke of obedience of the Church and of their highnesses; we shall take you and your
wives and your children and shall make slaves of them, and as such shall
sell and dispose of them as their highnesses may command; and we shall
take away your goods and shall do to you all the harm and damage that we
can ... and we protest that the deaths and losses which shall accrue from
this are your fault, and not that of their highnesses, or ours, or of these
soldiers who come with us ... 161
Documents such as the Requerimiento, numerous papal bulls, and
other proclamations mingled to create a cant of conquest justifYing assertions of sovereignty to others' lands. 162 The British and Americans in the
seventeenth,163 eighteenth,164 and nineteenth 165 centuries chanted these
historic incantations to bring them forward into contemporary jurisprudence. 166 Imperial courts participated as welL In St. Catherines Milling
and Lumber Co. v. The Queen, a case from Ontario, Lord Watson wrote:
' ... [T]he tenure of the Indians was a personal and usufructuary right,
dependent on the good will of the Sovereign. The lands reserved are
expressly stated to be "parts of Our dominions and territories" ... It
appears ... to be sufficient for the purposes of this case that there has been
all along vested in the Crown a substantial and paramount estate, underlying the Indian title, which became a plenum dominium whenever that
title was surrendered or otherwise extinguished.' 167 Sovereignty's incantation is like magic; its mantra, 'Aboriginal title is a burden on the
Crown's underlying title.'168 This mere assertion is said to displace previous Indigenous titles by making them subject to, and a burden on,
another people's 'higher' legal claims. 169 Contemporary Canadian jurisprudence has been susceptible to this artifice. 170 In considering Aboriginal title, the Supreme Court declared that the Crown gained 'underlying
title' when 'it asserted sovereignty over the land in question.' 171 As in past
centuries, sovereignty purports to herald the diminishment of another's
possessions, and in this respect the decision echoes ancient discourses of
conquest. Is this, as the court requires of its jurisprudence, 'a morally and
politically defensible conception of [A]boriginal rights,?172 Is the mere
assertion of sovereignty an acceptable justification for the Crown's displacement of Indigenous law and title?
That a legal entitlement to land could be secured over another entitle-
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mentmerely through raw assertion makes no sense. As ChiefJustice Marshall of the United States SUf:reme Court once observed, it is an
'extravagant and absurd idea.' 1 3 This position is even less 'morally and
politically defensible' when the assertion of entitlement has benefited
the Crown to the detriment of the land's original inhabitants. It 'does
not make sense' to speak of Aboriginal title as a 'burden' on the Crown's
underlying title. 174 Aboriginal people also wonder how Crown title can be
said to have 'crystallized at the time sovereignty was asserted.'175 The
court may as well speak of magic crystals being sprinkled on the land as
a justification for the diminution of Aboriginal occupation and possession. Crown title simply makes no sense to Aboriginal people (and one
suspects to many non-Aboriginal people).
In keeping with these observations, the Supreme Court recognized
that in its past decisions 'there has never been a definitive statement ...
on the content of [A]boriginal title.'176 It also acknowledged that its terminology has not been 'particularly helpful' 177 and that 'the courts have
been less than forthcoming.'178 Recently, the Supreme Court has
attempted to clear up this confusion by characterizing Aboriginal title as
sui generis. 179 As described earlier, courts characterize Aboriginal title
as sui generis in order to distinguish it from 'normal' proprietary interests.'180 While many Aboriginal people would agree that a legal doctrine
that diminishes Aboriginal rights in ancient territories is 'abnormal,'
the court cast this difference in a more positive light. It held that
Aboriginal title is 'sui generis in the sense that its characteristics cannot
be completely explained by reference either to the common law rules of
real property or to the rules of property found in [A] boriginallegal systems.,181 This holding is consistent with the thesis developed in chapters
1 and 2 of this book, that Indigenous laws form a part of the laws of
Canada: 'As with other [A]boriginal rights, [Aboriginal title] must be
understood by reference to both common law and [A]boriginal perspectives.'182 The Supreme Court found that' [t]he idea that [A]boriginal title is sui generis is the unifYing principle underlying the various
dimensions of that title.' 183
While the court's delineation of Aboriginal rights as sui generis by reference to Aboriginal perspectives is preferable to a definition based
solely on the common law, the problems in Van der Peet, identified in the
last chapter, reassert themselves here. In Delgamuukw, the court again
declared that sui generis Aboriginal perspectives must be reconciled
with British assertions of sovereignty. This reconciliation requirement
might not have been troubling had the court recognized that reconcilia-

tion could not diminish Aboriginal legal and political rights without
Aboriginal authorization. 184 Reconciliation of the two legal systems
might also have appeared more promising if Aboriginal sovereignty was
explicitly recognized as the standard against which British assertions
had to be measured. However, the Supreme Court did not take this
path. It chose instead to find that the 'reconciliation of [A]boriginal
prior occupation with the assertion of the sovereignty of the Crown d85
displaces the fuller pre-existent rights of the land's original occupants.
The court noted, '[b] ecause ... distinctive [A] boriginal societies exist
within, and are a part of, a broader social, political and economic community, over which the Crown is sovereign, there are circumstances in
which, in order to pursue objectives of compelling and substantial
importance to that community as a whole (taking account of the fact
that [A]boriginal societies are a part of that community), some limitation of those rights will be justifiable. Aboriginal rights are a necessary
part of the reconciliation of [A]boriginal societies with the broader
political community of which they are part; limits placed on those rights
are, where the objectives furthered by those limits are of sufficient
importance to the broader community as a whole, equally a necessary
part of that reconciliation.'186 The court's approach to reconciliation
thus forcibly includes non-treaty Aboriginal peoples within Canadian
society and subjects them to an alien sovereignty, even though most
. luSlOn
'
sub orhave never consented to suc h an arrangement. 187 Th'IS Inc
dinates Aboriginal legal systems and limits the uses to which Aboriginal
peoples can put their lands. The implications of this approach deeply
undermine original Aboriginal entitlements - on grounds none other
than self-assertion! 188 The limitations placed on Aboriginal peoples
without their consent are reminiscent of the sorcery that declared that
there has been 'vested in the Crown a substantial and paramount estate,
underlying the Indian title' and that 'the tenure of the Indians was ...
dependent on the good will of the sovereign.' 189
The Supreme Court's tautology is ultimately similar to the trial
judge'S finding that 'the authorities make it clear that such sovereignty
exists not just against other "civilized" powers but extends to the natives
themselves: ... none of them suggest that the Crown, upon asserting sovereignty, does not acquire title to the soil. ,190 At trial, McEachern J. characterized the effect of Crown sovereignty as 'being far more pervasive
than the outcome of a battle or a war ever could be.'191 He stated that
the 'events of the last 200 years are far more significant than any military
conquest or treaties would have been,' 192 and concluded that Aboriginal
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people 'became a conquered people, not by force of arms, for that was
not necessary, but by an invading culture and a relentless energy with
which they would not, or could not compete.'193 The court's failure to
explain or distance itself from the conventional justifications for the
assertion of sovereignty demonstrates why reconciling Aboriginal perspectives with the common law is troubling for Aboriginal peoples. It
requires them to accept the pretense that mere Crown assertions of
sovereignty have displaced underlying Aboriginal title. In being asked
to reconcile their perspectives with assertions of Crown sovereignty,
Aboriginal peoples are being asked to accept the notion that they are
conquered. 194 Until the Supreme Court develops a (persuasive) explanation for how the assertion of Crown sovereignty 'crystallized' Aboriginal title, such a reconciliation will remain impossible. 195
Conjuring Crown assertions of sovereign ty validates the appropriation
of Aboriginal land for non-Aboriginal people. It sanctions the colonization of British Columbia and directs Aboriginal peoples to reconcile
their perspectives with the diminution of their rights. The Supreme
Court's invocation of Crown assertions, behind a cloak of sovereignty,
endorses the infringement of Aboriginal rights in furtherance of legislative objectives that are 'compelling and substantial'196 to the 'European
colonizers.,197 The court writes:
In the wake of Gladstone, the range of legislative objectives that can justify
the infringement of [A]boriginal title is fairly broad. Most of these objectives can be traced to the reconciliation of the prior occupation of North
America by [A]boriginal peoples with the assertion of Crown sovereignty,
which entails the recognition that 'distinctive [A]boriginal societies exist
within, and are a part of, a broader social, political and economic community' ... In my opinion, the development of agriculture, forestry, mining,
and hydroelectric power, the general economic development of the interior of British Columbia, protection of the environment or endangered
species, the building of infrastructure and the settlement of foreign populations to support those aims, are the kinds of objectives that are consistent with this purpose and, in principle, can justify the infringement of
[A] boriginal title. 19B
Words, as bare assertions, are pulled out of the air to justify a basic tenet
of colonialism: the settlement of foreign populations to support the
expansion of non-Indigenous sOGieties. Colonization is not a pretty
thing, when you look into it. 199 In reconciling Crown assertions of sover-
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eignty with ancient rights stemming from Aboriginal occupation, the
court labels colonization as an 'infringement' (as if the interference
with another nation's independent legal rights were a minor imposition
at the fringes of the parties' relationship). Labelling colonization
'Infringement' is an understatement of immense proportions. While
these 'infringements' must be 'consistent with the special fiduciary relationship between the Crown and [A]boriginal peoples,'200 the effect of
the court's treatment is to make Aboriginal land rights subject to the
'colonizer's' objectives. 201 The assertion of sovereignty places Aboriginal
people in a dependent, feudal relationship with the Crown. 202
This dependent relationship, and the effects of sovereignty's assertion, are further illustrated by the Supreme Court's description of the
content of Aboriginal title. It is, paradoxically, 'a right to the land
itselr 203 held by the Crown 'for the use and benefit' of the Aboriginal
group.204 While Aboriginal peoples may use their title lands 'for a wide
variety of purposes,'205 the fact that this title is held by another places
Aboriginal peoples in a position analogous to serfs, dependent on their
lord to hold the land in their best interests. 206 Why should Her Majesty
hold Aboriginal land, when Aboriginal peoples in British Columbia
have not ceded this interest? Why should a legal fiction permit the
Crown to dispossesses original inhabitants of their radical title when the
legal fact of Aboriginal possession has not been refuted?207
Rather than engaging these questions, the Delgamuukw judgment simply asserts that Aboriginal title lands are held by the Crown. The court
found, quoting from R v. Guerin, that 'the same legal principles governed the [A]boriginal interest in reserve lands and lands held pursuant to [A] boriginal title.'208 Aboriginal peoples will find little solace in
the statement that' [t] he Indian interest in the land is the same in both
cases. ,209 The similarity of reserve and title land restricts Aboriginal title
because 'the nature of the Indian interest in reserve land' is 'held by
Her Majesty for the use and benefit of the respective bands for which
they are set apart .. .'210 While the court focuses on the similarity
between title and reserves to demonstrate the 'breadth' of uses for 'any
... purpose for the general welfare of the band,'211 its reasons ignore the
fact that this similarity removes the underlying title from the land's original inhabitants and vests it in another. This dispossession demonstrates
the feudal character of the Crown/Aboriginal relationship concerning
land. Even though the content of Aboriginal title encompasses 'the
broad notion of use and possession ... which incorporates a reference to
the present-day needs of [A]boriginal communities,'212 such use occurs
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within the context of the Crown's radical position as lord over the land.
The Supreme Court's expansive description of the content of Aboriginal title 'for the general welfare of the band' is betrayed by the narrow
constriction upon which it rests. It gives Aboriginal people broad rights
over a limited, diminished interest in land.
While the court was careful to note that Aboriginal title is not
'restricted to those uses which are elements of a practice, custom or tradition integral to the distinctive culture of the [A]boriginal group claiming the right,'213 it nonetheless restricted Aboriginal title in another,
related way. The inherent limitation the court finds attached to Aboriginallands again demonstrates the Crown's feudalistic relationship with
Aboriginal peoples. The chief justice observed that the 'content of
[A]boriginal title contains an inherent limit that lands held pursuant to
title cannot be used in a manner that is irreconcilable with the nature of
the claimants' attachment to those lands.'214 This restriction significantly
undermines Aboriginal title because it compels Aboriginal peoples to
surrender their lands to the Crown if they want to use them for certain
'non-Aboriginal' purposes. While the court was anxious not to restrict
Aboriginal land rights 'to those activities which have been traditionally
carried out on it,'215 it is difficult to read its inherent limits in any other
way.216 According to Chief Justice Lamer, the nature of the group's
attachment to land 'is determined by reference to the activities that have
taken place on the land and the uses to which the land has been put by
the particular group.' This attachment to land reflects the 's~ecial bond'
that makes the land part of the group's distinctive culture. 21 As a result,
if occupation of Aboriginal land is established by reference to certain
activities, the group cannot use the land 'in such a fashion as to destroy
its value for such a use;,218 '[i]f [A]boriginal peoples wish to use their
lands in a way that [A] boriginal title does not permit, then they must surrender those lands and convert them into non-title lands to do so. ,219
The unspoken hex of sovereignty places the Crown in the position of
receiving and redesignating Aboriginal lands if they are to be used in
non-traditional ways. Why does the Crown assume this pre-eminent
role?22o The fact that Aboriginal peoples are required to 'alienate' or
'surrender' their lands to the Crown to use them for non-traditional
purposes indicates that at some level the court, despite its claims to the
contrary, is defining the content of Aboriginal title by reference to traditional activities. Such definition makes Aboriginal title an inferior interest. 221 Establishing title by reference to specific practices is potentially
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inconsistent with the court's later statement that' [A] boriginal title differs from other [A]boriginal rights ... , [which are defined] in terms of
activities.'222 If Aboriginal title confers a 'right to the land itself,,223 then
the court's imposition of inherent limits in terms of activities may well
confine Aboriginal peoples in a legal straightjacket with respect to their
land use and to the polity with which they deal with these interests. 224
Finally, the Supreme Court's test for the proof of Aboriginal title also
demonstrates that this interest in land is defined by reference to assertions of Crown sovereignty. Non-Aboriginal sovereignty permeates the
criteria Aboriginal groups must satisfy 'to make out a claim for [A] boriginal title.'225 For example, in order to establish Aboriginal title, '(i) the
land must have been occupied prior to sovereignty, (ii) if present occupation is relied on as proof of occupation pre-sovereignty, there must
be a continuity between present and pre-sovereignty occupation, and
(iii) at sovereignty, that occupation must have been exclusive' (emphasis
added).226 Why should Aboriginal groups bear the burden of proving
their title while the Crown is presumed to possess it through bare
words? Could the Crown establish occupation of land prior to sovereignty? Could the Crown show continuity of occupation between present
and pre-sovereignty occupation? Could the Crown show that at sovereignty its occupation was exclusive? The Supreme Court's mantra of
Crown sovereignty is repeated over and over again, serving as the measuring rod for proof of Aboriginal title. This sceptre is waved at each
stage of the court's test to ensure that proof of Aboriginal occupancy
reconciles prior Aboriginal occupation of North America with the assertion of Crown sovereignty.227 But the Crown is the subsequent claimant.
Should it not have to prove its land claims?228 The court's acceptance of
assertions of Crown sovereignty ensures that the Crown is not held to
the same strict legal standard as Aboriginal peoples in proving its claims.
This double standard is deeply discriminatory and unjust; it holds
Aboriginal people to a higher standard in proving title, a standard that
the Crown itself could not meet. The Crown is not required to meet any
tests of occupation and exclusivity at the time of sovereignty;229 it gains
title through mere assertion. Whatever the justification advanced in earlier days for relieving the Crown of this burden, an unjust and discriminatory doctrine of this kind can no longer be accepted. 23o
The Supreme Court's approach should be contrasted with statements
made in 1888 by the Gitksan and Wet'suwet'en's neighbours, the
Nisga'a, who said:
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What we don't like about the Government is their saying this: 'We will give
you this much land.' How can they give it when it is our own? We cannot
understand it ... They have never fought and conquered our people and
taken the land in that way, and yet they say now that they will give us so
much land - our own land. These chiefs do not talk foolishly, they know
the land is their own; our forefathers for generations and generations past
had their land here all around us; chiefs have had their own hunting
grounds, their salmon streams, and places where they got their berries; it
has always been so. It is not only during the last four or five years that we
have seen the land; we have always seen and owned it; it is no new thing, it
has been ours for generations. If we had only seen it for twenty years and
claimed it as our own, it would have been foolish, but it has been ours for
thousands of years. If any strange person came here and saw the land for
twenty years and claimed it, he would be foolish. We have always got our
living from the land ... 231

IV Awabsinaako (Day Before Yesterday)
In hearing this statement, Raven remembers the land of the Nisga'a,
and suddenly recalls why he is here. He looks for some action, hears a
crowd's murmur, and swoops down to join them. It's a good day, he
thinks, and wonders where he is. He hears a tune he has always loved,
'Get Back'; then he knows. It is the summer of 1969. The Liberal Association of Vancouver has gathered at the Seaforth Armories for dinner.
Prime Minister Pierre Trudeau has fled Ottawa's humidity to address
them. Raven is looking forward to hearing him. He has heard that this
man talks of a 'Just Society.' Raven settles by an open door and listens.
Mter the mandatory salmon and rice have been served the Prime Minister takes the floor. He starts slowly. He has some policy to discuss, a proposal really. 'We won't recognize [A]boriginal rights,' he says.232 Heads
nod agreement. 'We can go on adding bricks of discrimination around
the ghetto in which Indians live, and at the same time helping them preserve certain cultural traits and certain ancestral rights. Or, we can say
you are at a cross roads - the time is now to decide whether the Indians
will be a race apart in Canada, or whether they will be Canadians of full
status.' The room is attentive. Raven is curious; why cannot Indians be
different, preserve their culture, and be full Canadians? The Prime Minister gathers momentum. 'It's inconceivable, I think, that in a given societyone section of a society should have a treaty with the other section of
society. We must all be equal under the laws and we must not sign trea-
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ties amongst ourselves.' The crowd absorbs his thought. Raven remembers that there really are no treaties in British Columbia anyway. This is
interesting, he thinks, once you devastate a people and make them
unequal, you then promise equality. Is this justice, he wonders? He
strains to hear more. Trudeau continues, 'Indians should become Canadians as all other Canadians. This is the only basis on which I see our
society can develop as equals. But [A]boriginal rights, this really means
saying, ''We were here before you. You came and cheated us, by giving us
some worthless things in return for vast expanses of land, and we want
to reopen this question. We want you to preserve our [A]boriginal
rights and to restore them to us." And our answer - our answer is "no. '"
These are strong words. Raven is silent. He now sees how the promise of
equality can become a pretext for eliminating different ways of evaluating life.
He listens to the explanation for such action: 'If we think of restoring
[A]boriginal rights to the Indians, well what about the French, who
were defeated at the Plains of Abraham? Shouldn't we restore rights to
them?' Some in the crowd search their memory, wondering: 'Did the
Indians in B.C. battle the English? Was there a conquest?' Recollection
is vague, no similar military battles are recalled. Yet the Prime Minister
goes on, 'And what about the Acadians who were deported - shouldn't
we compensate for this? What about the Japanese Canadians who were
so badly treated at the end or during the last war? What can we do to
redeem the past?' The question hangs in the air. Some wonder if the
Acadians and Japanese should not be compensated. Raven turns the
question around, thinks of the compensation British Columbians have
freely received, using Indian land all these years. As people are lost in
thought, the Prime Minister raises his hand and points over the audience. His finger punctures the air. 'I can only say as President Kennedy
said when he was asked about what he would do to compensate for the
injustices that the Negroes had received in American society. We win be
just in our time. That is all we can do. We will be just today.' He is finished. Ringing applause engulfs the room. Raven laughs. It is easy to ask
others to forget the past when it is to your benefit. Raven knows who will
win and who will lose by this strategy.
Over the next few weeks, Raven watches as the Indians clearly reject
Trudeau's speech. 233 They do not want the government to repeal the
Indian Act, despite its repression. 234 He loves this; he knew they were
just like him, paradoxical. They want to retain the very legislation that
colonized them because they say it recognizes their special status. This is
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exactly how Txeemsim would have planned it. Raven smiles to himself,
thrusts out his chest, and puffs up feathers. But he notices that the
Prime Minister's speech has served as a rallying point for many Aboriginal groups. They want change, but they do not trust the government to
bring it about without abrogating their rights. He then sees his old
friends the Nisga' a press their land claim before the courts in the Calder
case. 235 When the Supreme Court of Canada recognizes Aboriginal title
as a legal interest, he knows something is up. When the government
starts to negotiate with the Nisga'a, he decides to hang around, to see
where this leads. But things get bogged down. For sixteen years, the
province does not come to the table. Raven realizes he has some time on
his hands. He decides to look in on the Supreme Court again. He likes
their style, even though it sometimes makes him jealous.
A The Claim to Self-Government
The Delgamuukw decision contains a two-paragraph examination of
self-government. Although it accepted assertions of Crown sovereignty
as sufficient to ground Crown rights throughout its judgment, the
Supreme Court did not extend to Aboriginal peoples equivalent treatment. Relying on its earlier judgment in R v. Pamajewon, the court reasserted that Aboriginal 'rights to self-government, if they existed, cannot
be framed in excessively general terms. ,236 The contrast in the court's
treatment of Crown and Aboriginal sovereignty could not be more striking. The court was quite willing to frame Crown rights to self-government in the most excessive and general of terms; simple utterances were
sufficient to grant the Crown the widest possible range of entitlements
to other peoples' ancient rights. Yet detailed evidence concerning Gitksan and Wet'suwet'en sovereignty over specific people and territory
(Houses, clans, chiefs, Feasts, crests, poles, laws, and so forth) was too
broad to 'lay down the legal principles to guide future litigation. ,237 The
court held that the self-government claim advanced in Delgamuukw was
cast in such broad terms that it was not cognizable under section 35(1)
of the Constitution Act, 1982. 238 Is the Crown's assertion of broad rights
of Crown sovereignty any more cognizable, given its unexamined extension and unquestioned acceptance by the court in this case? Where, in
this treatment, is 'equality before the law,?239
Since Aboriginal people in British Columbia were not conquered
and never agreed to relinquish their governmental rights, Aboriginal
sovereignty should be placed on a footing equal or superior to Crown
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sovereignty. If the court's treatment of Crown sovereignty were subjected to the same standards required for evidence of Aboriginal selfgovernment, perhaps it could be said of Crown sovereignty, as the court
wrote of Aboriginal sovereignty: 'The broad nature of the claim at trial
also led to a failure by the parties to address many of the difficult conceptual issues which surround the recognition of [Crown] self-government ... We received little in the way of submissions that would help us
to grapple with these difficult and central issues. Without assistance
from the parties it would be imprudent for the Court to step into the
breach. In these circumstances the issue of [Crown] self-government
will fall to be determined at trial. ,240 But the court was unwilling to 'step
into the breach' to consider the conceptual issues surrounding Aboriginal self-government. This discrepancy in the respective treatment of
Crown and Aboriginal sovereignty requires further explanation by the
court. The implications of the assertion of Crown sovereignty need to be
more carefully scrutinized to assess the legality and justice of the nonconsensual colonization of British Columbia. As it stands, the unequal
treatment of Aboriginal and Crown sovereignty perpetuates historical
iqjustices and fails to respect the distinctive legal systems of pre-existing
Aboriginal societies in contemporary Canadian society.241
V

Wehhkac (A Long Time Ago)

Raven finds little of interest in the judgment this time; he questions his
jealousy. He is tiring of the Supreme Court. 'Predictable,' he thinks. So,
he returns to Vancouver. He finds a paper draped over an old man in
the park and scans the headlines. The Nisga"a have ratified the treaty
and it has been approved by Parliament and passed the Legislature. He
reads on. The Nisga'a Final Agreement is an attempt by the governments of Canada and British Columbia and the Nisga'a Tribal Council
to produce a Just and equitable settlement' that 'will result in reconciliation and establish a new relationship among them.'242 Raven sees that
the Agreement is an ambitious one, providing for collective Nisga'a
ownership of approximately 2,000 square kilometres of land in the Nass
Valley watershed in northwestern British Columbia. The proposed
treaty covers such diverse issues as land titles, minerals, water, forests,
fisheries, wildlife, governance, the administration of justice, fiscal relations (including taxation), cultural property, and dispute resolution.
Raven notes that the Agreement appears to have the broad support of
the people for which it was negotiated. Yet he wonders whether the
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Nisga'a Final
is consistent with the laws of the Ayuukhl
Nisga'a, and whether it preserves Nisga'a lands,
and social
structures. 243 He reads through a summary of the Agreement, making a
tally of its potential dangers.
He sees that approximately 1,992 square kilometres orland which the
Nisga'a will hold as a fee simple interest in the treaty can be alienated244
and thus conceivably be unavailable for Nisga'a use or possession at
some time in the future. 245 If any future Aboriginal rights are found to
exist by the courts, they win be held by Canada; not the Nisga'a. 246
Raven observes that the structure of Nisga'a governance significantly
departs from, and in most respects replaces, the traditional House
(wilp) system of govemment. 247 Raven counts the cost of some important Nisga'a law-making authority being subject to certain provincial
and federal laws through equivalency or paramountcy provisions in the
Agreement. 248 He wonders about the effect of ultimately subjecting
Nisga'a institutions or court decisions to the discipline of the British
Columbia Supreme Court. 249 He pauses when he reads that individual
Nisga'a taxation will be collected under general revenues,250 and that
disagreements in respect of the Agreement will be resolved in nonNisga'a Canadian courts. 251 These and other provisions, he muses,
could represent a substantial challenge to Nisga'a attempts to fashion
their lives in terms consistent with the Ayuuhkl. Yet, as he reads about
the Nisga'a reaction to the Agreement, Raven sees that the people seem
happy.
Looking up from his reading, Raven notes that it is a surprisingly
dear day for February. The sidewalks are still wet, but standing on Hastings Avenue he has warmth on his back not felt for months. Across the
harbour he can see 'the lions' on the north-shore mountains. Despite
lingering fog, the sun might prevail today. Up the hill, inside the Hotel
Vancouver on Georgia Street, people are gathered for a conference on
the Nisga'a treaty. Raven makes his way there. He wants to hear what
people have to say about this Agreement. Inside, people from all walks
of life are in attendance: students, politicians, academics, civil servants,
lawyers, business people, and retired folk. The organizers have worked
hard to attract a good cross-section of the public. Raven listens to the
speakers and is agitated by what he hears. He still feels uneasy that the
treaty provides that Nisga'a conduct will be judged largely by nonNisga'a laws. He wonders aloud, 'Where is the room for interaction
between laws? Don't they remembt;:r Txeemsim?' He is also astonished
to see some deny to others the very political protections they themselves

hold most dear. Raven decides to say something. He transforms himself
into the persona of a well-known member of the media. He knew that
one day he would get a chance to retell this story. It is his turn to speak.
Raven rises, grasps the podium, and surveys the audience. Then he
bellows, 'Let's trash the treaty. Let's scrap any talk of special group
rights in British Columbia. We can't countenance race-based entitlements that sanction apartheid in our midst. 252 We must ensure that all
British Columbians have equal rights and responsibilities under the
Canadian Constitution. 253 We can't build walls around communities
based on race. ,254 Raven thinks to himself, 'will they recognize the special group I am speaking of; will they know who is benefiting from racialized entitlements?' He also decides there is no need to tell them about
Delgamuukw. Besides, where did the Supreme Court get off saying that
Aboriginal title is a constitutionalized proprietary interest?255 As he loosens his grip on the stand and peers over the mike he can see that some
cautiously approve of his approach while others are openly hostile. The
mixed reception feels right to him. He shifts his stance: 'We must be vigilant against government attempts to erode our democratic rights without input or participation. Too much has been done in secret; the
government has kept the average person in the dark. 256 So-called consultation concerning our rights has been a sham. So far, consultation
has consisted of the government telling people what already has been
negotiated and decided. Nothing changes as a result of public meetings.
The government has worked behind closed doors. How about letting
the public in on this deal?,257 He considers his next move. He will not
tell them about the Nisga'a Agreement-in-Principle's two-year availability or its months-long review by a special legisl~tive committee. 258 Why
complicate a good tale?
Raven studies the crowd again. This is a good audience; no consensus
is forthcoming. The Trickster again wonders who they will see in his
words, and to whom they will attribute wisdom and foolishness. He
would love to know if they ascribe his views to the Nisga'a's opponents,
or to some of the Nisga'a themselves. He launches into his final assault:
'How can we permit great changes to the structure of society without a
referendum?259 Racially based governments require a constitutional
amendment because they are not envisioned in the Constitution. The
people must have their say. Some people who live on Nisga'a lands
might be considered second class citizens, subject to an alien government's laws but unable to effectively influence these laws. Do we want to
live in a country that constitutionalizes the denial of people's rights
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because they are not members of the charter group? Do we want to limit
and quality some people's political participation by not recognizing certain fundamental rights?' He will let these points sink in, see which way
people take them. Raven finishes, 'Mistakes have been made by focusing
on the past. Why turn back the clock?260 Together we must work towards
a better future for all Canadians. 261 What's past is past. We must be just
today.' His remarks meet with polite and sparse clapping and some hissing. Raven loves it. His work is finished for the moment. Maashkooc. He
must soon head for home, Ani-kiiwe, before the Ojibway begin to think
Nanabush has deserted them.
A

Extinguishment of Aboriginal Rights

The creation of British Columbia, based as it was on a unilateral declaration of sovereignty by the Crown, has questionable legal consequences. 262
It radically altered the structure of Aboriginal societies without a referendum. It made non-Aboriginal people in the province members of a privileged charter group, and simultaneously demoted Aboriginal people to
second-class citizens virtually unable to participate in or influence the
development of laws. For Aboriginal peoples, the creation of British
Columbia took place behind closed doors, without consultation, and it
failed to consider their basic rights. These actions are contrary to fundamental principles of both Canadian and Aboriginal law.
Aboriginal peoples had their own governments and laws; the Crown
purported to arbitrarily change these pre-existing orders by granting
itself the power to extinguish or infringe them. In Sparrow, the Supreme
Court held that prior to the enactment of the Constitution Act, 1982,
the federal government could extinguish Aboriginal rights without
the consent of the group claiming the right. 263 The final section of
Delgammuukw confirms this power. 264 The Delgamuukw court noted that
section 91 (24) of the Constitution Act, 1867 vests in the federal government the exclusive power to legislate in relation to 'Indians and Lands
reserved for Indians.' This power was interpreted as 'encompass[ing]
within it the exclusive ft<?wer to extinguish [A]boriginal rights, including [A]boriginal title.' 6" The court arrived at its conclusion without
questioning whether extinguishment was 'a morally and politically
defensible conception of [A]boriginal rights.'266 It simply assumed that
'[iJn a federal system such as Canada's, the need to determine whether
[A]boriginal rights have been extinguished raises the question of which
level of government has the right to do 50.'267 The question of extin-
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guishment is kept within the bounds of Crown sovereignty by examining
only the interplay between federal and provincial powers in the constitution. 268 By framing extinguishment in terms of a 'need,' the court
implies that it deems the subordination of pre-existing governments as
necessary to the construction of Canadian federalism. There is no critical examination of whether it is lawful, in the first place, for one nation
to extinguish another's rights without their democratic participation or
consent through a distant assertion of sovereignty. The court's formulation of this doctrine seemingly forestalls any questioning of the legitimacy of acts that extinguished Aboriginal rights after the Crown's
assertion of sovereignty and before 1982.
The limited scope of the Supreme Court's inquiry is illustrated in the
three questions it addresses concerning extinguishmen t: (1) whether the
province had the jurisdiction to extinguish Aboriginal rights between 1871
and 1982;269 (2) if the province was without jurisdiction in this period,
whether it could extinguish title through laws of general application; and
(3) whether a provincial law, which could not otherwise extinguish
Aboriginal rights, could have that effect through referential incorporation. Looking solely at the province's role in extinguishment, the court
answered each of these questions in the negative by holding that the provinciallevel of government had no power to extinguish Aboriginal rights.
Nowhere did the court comment explicitly on the participation and
rights of Aboriginal people in this matter. 270 Such comment would have
been more consistent with Aboriginal peoples' status as interpretive legal
communities, and more in harmony with the idea that it is they who
would have to consent to any alteration of their legal status. 271
For example, in addressing the first question, the court held that the
province could not establish jurisdiction to extinguish Aboriginal title
because section 109 of the Constitution Act, 1867 only gave British
Columbia ownership of lands that belonged to the colony at the time of
union in 1871. The court stated, '[aJlthough that provision [so 109] vests
underlying title in provincial Crowns, it qualifies provincial ownership by
making it subject to "any Interest other than that of the Province in the
same. "'272 Since Aboriginal title lands are an '[ij nterest other than that of
the Province in the same,' the province cannot extinguish title to these
lands: section 91 (24) of the Act gives the federal government jurisdiction
over this interest. 273 In addressing the second question, the court held
that the province could not establish jurisdiction to extinguish Aboriginal title through laws of general application: 'provincial laws which single
out Indians for special treatment are ultra vires, because they are in rela-

110 Recovering Canada

tion to Indians and therefore invade federal jurisdiction.'274 Finally, in
addressing the third question the court held that the province could not
extinguish Aboriginal title through referential incorporation because
section 88 of the Indian Act, which allows referential incorporation in
some cases, 'does not evince the requisite dear and plain intent to extinguish [A]boriginal rights.'275 One can see in this treatment the narrow
bounds within which the court's discussion of extinguishment occurs.
While the court in Delgamuukw found that the provinces cannot exercise
powers of extinguishment over Aboriginal title, this result does not mean
that the CroWn's assertion of sovereignty cannot dispossess Aboriginal
peoples of their ancient rights. Dispossession by assertion is still possible,
provided it is done by the proper manifestation of the Crown, which, in
this instance, is the federal government. 276
These wide powers of extinguishment illustrate the problem posed by
unimpeded assertions of Crown sovereignty for Aboriginal peoples and
their law in British Columbia. 'Taking the perspective of the [A]boriginal people themselves on the meaning of the rights at stake,'277 as
the Supreme Court itself proposed in R v. Sparrow, one might question
whether the authority of an imposed, obstructionist, and unrepresentative government should be recognized as legally infringing or extinguishing any '[A] boriginal legislative or other jurisdiction ,278 that
Aboriginal people possess. In these circumstances, is the assertion of
British sovereignty over Aboriginal peoples in British Columbia, as R v.
Van tier Peet asks, a 'morally and politically defensible conception of
[A] boriginal rights'? Does the decision, as R v. Cote cautions, 'perpetuate historical injustice suffered by [A]boriginal peoples at the hands of
the colonizers'? Is Delgamuukw v. The Qy,een consistent with the Supreme
Court's own standard of upholding the 'noble and prospective purpose
of the Constitutional entrenchment of [A]boriginal and treaty rights in
the Constitution'?279 If assertions of sovereignty operate as they have
done throughout western European legal thought, should we wonder,
as the Australian High Court did in Mabo v. Queensland, whether such an
unjust and discriminatory doctrine can continue to be accepted?28o As
will be discussed in the next chapter, any consideration of the extinguishment of Aboriginal rights should assess the legality and legitimacy
of extinguishment through the prism of these questions.

Chapter Five

Questioning Canada's Title to
Land: The Rule of Law,
Aboriginal Peoples, and Colonialism
My Aunt Irene lived in a blue clapboard bungalow on the top of an
escarpment that overlooked the reserve. From her front window you
could see down Sydney Bay Bluff road, across the 'prairie,' to the peninsula that gave Cape Croker its name. Framing 'the Cape' were the vast
cerulean waters of Georgian Bay. From this perch you could watch the
people of Neyaashiinigming come and go. Aunt Irene could tell you the
family history of each resident that passed by her window, and she knew
the stories that made sacred each place they lived. When I was a young
boy we would sometimes visit her and she would tell me something
about this world. I always enjoyed the soda she served me, but was a little
confused by her. As a small boy who spent more time off the reserve
than on it, I did not know what to make of the strange world she
unfolded to me.
When I was older I began to appreciate the knowledge Aunt Irene
carried a little more. I can remember visiting her house with Grandpa
Josh (her brother), my mother, and sister, and listening to her reminiscences. Although I would see her on and off through the years, she was
never really a big part of my life. Then one day when I was in graduate
school I went to ask about the history of the reserve. I was with my
mother and Aunt Norma. We spent a few hours,there and, in her unforgettable way, Aunt Irene told us the history of our family as it related to
Cape Croker. She knew the history of my great-great-great-grandfather
and grandmother, and everyone down through their line until my generation. I was amazed. She was a living history book. I finally caught a
glimpse of the world that had so perplexed me as a young boy. I realized
that the discomfort I once felt owed more to my lack of familiarity with
the people she would talk about than to any unusual behaviour on her
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endured at the hands of colonial governments. A good overview is found in
Report of the Royal Commission on Aboriginal People, volume 1, Looking Forward,
Looking Back at 245-591.
96 Aboriginal peoples remember that civil servants charged with protecting

224

Notes to page 88

their rights often deceived them in very costly ways. For an example, see the
facts of R. v. Guerin, (1984] 2 S.C.R. 688. For an excellent study of deception in Canadian/Aboriginal relations see Sally Weaver, Making Canadian
Indian Policy: The Hidden Agenda, 1968-1970 (Toronto: University of Toronto Press, 1981).
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(Montreal: McGill-Queen's University Press, 1990). For a history of the
sanctions Aboriginal peoples suffered in the west coast fishing trade see
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have destroyed the stories. In court cases, we word search transcripts to
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you mixed gold in the creation of those
so that they are the most precious; and in the
nd bronze in the farmers and craftsmen ...
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Nasr, Ideals and Realities of Islam (Boston: Beacon Press, 1966) at 31, 93-118.
158 See Sidney Z. Ehler andJohn B. Morral, eds. and trans., Church and State
through the Centuries (London: Burns and Oates, 1967), at 142,153-7, cited
in Getches, Wilkinson, and Williams, Federal Indian Law, at 45-7. See also
Felix S. Cohen, 'The Spanish Origins ofIndian Rights in the Law of the
United States' (1942) 31 Georgetown LawJournall.
159 Getches, Wilkinson, and Williams, Federal Indian Law, at 46.
160 See Lewis Hanke, The Spanish Struggle for Justice in America (Philadelphia:
University of Pennsylvania Press, 1949), 34, cited in Getches, Wilkinson,
and Williams, Federal Indian Law, at 50: 'A complete list of the events that
occurred when the Requirements' formalities ordered by King Ferdinand
were carried out in America, more or less according to law, might tax the
reader's patience and credulity, for the Requirement was read to stress and
empty huts when no Indians were to be found. Captains muttered its theological phrases into their beards on the edge of sleeping Indian settlements, or even a league away before starting the formal attack, and at times
some leather-lunged Spanish notary'hurled its sonorous phrases after the
Indians as they fled into the mountains.'
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161 Charles Gibson, ed., The Spanish Tradition in America (Columbia: University
of South Carolina Press, 1968), at 58-60.
.
162 For a detailed study of this phenomenon in North America see FrancisJennings, The Invasion ofAmerica: Indians, Colonialism and the Cant of Conquest
(New York: W.W. Norton, 1976).
163 In Calvin's Case (1608),77 Eng. Rep. 377 (KB.), Lord ChiefJustice Edward
Coke observed: 'if a King come to a Christian kingdom ... he may at his
pleasure alter and change the laws of that kingdom; but until he doth make
an alteration of those laws the ancient laws of that kingdom remain. But if a
Christian King should conquer a kingdom of an infidel, and bring them
under his subjection, there ipso facto the laws of the infidel are abrogated,
for that they be not only against Christianity, but against the law of God,
and of nature .. .'
164 The Royal Proclamation ofl763 (U.K), repro in RS.C. 1985, App. II, No.1,
states: 'And whereas it isjust and reasonable, and essential to our Interest,
and the Security of our Colonies, that the several Nations or Tribes of Indians with whom we are connected, and who live under our protection,
should not be molested or disturbed in the Possession of such Parts of Our
Dominions and Territories as, not having been ceded to or purchased fry US, are
reserved to them ... '
165 ChiefJustice Marshall in McIntosh V. Johnson at 573-4: 'Those relations
which were to exist between the discoverer and the natives, were to be regulated by themselves ... In the establishment of these relations, the rights of
the original inhabitants were, in no instance entirely disregarded; but were
necessarily, to a considerable extent impaired ... their rights to complete
sovereignty, as independent nations were necessarily diminished ... '
166 For an excellent discussion of this process see Robert Williams, Jr, The American Indian in Western Legal Thought: The Discourses of Conquest (New York:
Oxford University Press, 1990).
167 St. Catherines MiUingand Lumber Co. v. The Qyeen (1888), 14 App. Cas. 46 at
54.
168 Delgamuukwat 1098 (S.C.C.).
169 See R. V. Guerin, [1984] 2 S.C.R 355 at 378: 'The principle of discovery ...
gave ultimate title in the land in a particular area to the nation which had
discovered and claimed it. In that respect at least the Indians' rights in the
land were obviously diminished.'
170 See R. V. Sparrow, [1990] 1 S.C.R 1075 at 1103: 'there was from the outset
never any doubt that sovereignty and legislative power, and indeed the
underlying title, to such lands vested in the Crown. '
171 Delgamuukwat 1098 (S.C.C.).
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172 Van der Peet at 547.
173 The former ChiefJustice of the United States Supreme Court noted: 'The
extravagant and absurd idea that the feeble settlements made on the sea
coast, or the companies under whom they were made, acquired legitimate
power by them to govern the people, or occupy the lands from sea to sea,
did not enter the mind of any man.' Worcester v. Georgia, 31 U.S. (6 Pet.) 515
Georgia at 544-5.
174 Delgamuukwat 1098 (S.C.C.), per Lamer CJ.C.
175 Ibid.
176 Ibid. at 1083.
177 Ibid. at 108I.
178 Ibid. at 1083.
179 In characterizing the Aboriginal right in question (in this case, title) as sui
generis, the Court continued a trend made explicit in R. v. Guerin. For further discussion see Borrows and Rotman, 'The Sui Generis Nature of
Aboriginal Rights.'
180 Delgamuukwat 1081 (S.C.C.).
181 Ibid. The reliance on the sui generis nature of Aboriginal title affirms the
Supreme Court's earlier pronouncement in St. Mary Indian Band v. Cranbrook, [1997] 2 S.C.R. 657 at 667, that 'native land rights are in a category of
their own, and as such, traditional real property rules do not aid the Court
in resolving' Aboriginal land rights cases.
182 Delgamuukwat 1081 (S.C.C.), per Lamer CJ.C.
183 Ibid. at 1081. Various dimensions of that title include its inalienability
except to the Crown, its source, and the communal nature of its holding.
Inalienability is referenced to assertions of sovereignty because 'lands held
pursuant to aboriginal title cannot be transferred, sold or surrendered to
anyone other that the Crown.' Ibid. Its source is referenced to assertions of
sovereignty because it 'arises from possession before the assertion of British
sovereignty.' Ibid. at 1082. Its communal nature is referenced to British sovereignty because 'aboriginal title cannot be held by individual aboriginal
persons,' which is a common law legal fiction created to ensure that only
the Crown receives title from an Aboriginal nation. Ibid.
184 See Darlene Johnston, The Taking of Indian Lands: Consent or Coercion?
(Saskatoon: University of Saskatoon Native Law Centre, 1989).
185 Delgamuukwat 1107 (S.C.c.), citing Lamer CJ.C. in R. v. Gladstone at 774.
186 Delgamuukwat 1107-8 (S.C.C.), citing Lamer CJ.C. in R. v. Gladstone at
774-5 (emphasis omitted).
187 As Nisga'a people observed in 18S?': 'The land was given to us by our forefathers by the great God above, who made both the white man and the
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Indian, and our forefathers handed it down an? we have not given it to anyone. It is still ours and will be ours until we sign a strong paper to give part
of it to the Queen.' Tennant, Aboriginal Peoples and Politics, at 62. See Tennant generally, as his entire book deals with this issue.
188 See Robert Howse and Alissa Malkin, 'Canadians are a Sovereign People:
How the Supreme Court Should Approach the Reference on Quebec Secession' (1997) 76 Canadian Bar Review 186 at 192, where they observe: 'If the
constitution can only defend itself through self-assertion of its bindingness
then this invites an opposite self-assertion of those who seek to reject the
constitutional order as a whole, and the matter cannot but be resolved
except through an implicitly violent struggle of wills. This is the dangerous
and fateful implication of the positivistic approach [to constitutional interpretation] .'
189 St. Catherines Milling and Lumber Co. v. The QJi,een at 55, 54.
190 Delgamuukwat 284 (B.C.S.C.).
191 Ibid. at 285.
192 Ibid.
193 Ibid. at 342. The United States Supreme Court expressed a similar sentiment when it wrote 'Every American schoolboy knows that the savage tribes
of this continent were deprived of their ancestral ranges by force and that,
even when the Indians ceded millions of acres by treaty in return for blankets, food and trinkets, it was not a sale but the conquerors' will that
deprived them of their land.' Tee-Hit-Ton Indians v. United States at 289-90.
194 In Monet and Wilson, Colonialism on Tria~ at 196, Skanu'u (Ardythe WilsonGitksan) responded to such notions with the following observation: 'the
reality is that, historically and to the present, we have been active in our
resistance to be silenced and made invisible. The reality is that we have
never given up, never sold, nor lost in battle, our ownership andjurisdiction to our territories. Our right and title is inherited from our ancestors
who lived and governed themselves for thousands of years before Columbus emerged from his mother's womb and drew his first breath. The reality
is that Delgamuukw v. The QJi,een is only one of the many simultaneous activities undertaken by the Gitksan and Wet'suwet'en to protest the abuses of
the Agents of the Crown since their first encroachment on to our territories. The reality is that our societies, our cultures and our systems are alive
and well. They have sustained us through more than 150 years of the darkest, most destructive years that our people have ever known and will continue to sustain us ... '
195 See Lisa Disch, 'More Truth than Fact: Storytelling as Critical Understanding in the Writing of Hannah Arendt' (1993) 21 Political Theory 665 at 682:
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'Political events are contingent and so cannot be named or known in terms
of existing conceptual categories. In Third Critique, Kant introduces "crystallization" as a metaphor for contingency ... Crystallization describes the
formation of objects that come into being not by a gradual, evolutionary
process but suddenly and unpredictably "by a shooting together, i.e. by a sudden solidification." ... In calling totalitarianism "the final crystallizing
catastrophe" that constitutes its various "elements" into a historical crisis,
[Hannah] Arendt makes an analogy between contingent beauty and unprecedented evil' (emphasis in original). Could the Supreme Court's
acceptance of the Crown's crystallization of title be analogized as an acceptance of an act of totalitarianism by the Crown, an evil which constitutes its
various elements into a historical crisis? For further discussion of Arendt's
work see Lisa Disch, Hannah Arendt and the Limits ofPhilosophy (Ithaca, N.Y:
Cornell University Press, 1994).
Delgamuukwat 1107 (S.C.C.), per Lamer CJ.C.
Ibid. at 1103.
Ibid. at 1111 (emphasis in original). For commentary see Catherine Bell,
'New Directions in the Law of Aboriginal Rights' (1998) 77 Canadian Bar
Review 36 at 62. For a critique of the infringement of constitutional Aboriginal rights see Kent McNeil, 'How Can the Infringements of the Constitutional Rights of Aboriginal Peoples Be Justified?' (1997) 8 Constitutional
Forum 33.
I am paraphrasing Joseph Conrad, who wrote 'The conquest of the earth,
which mostly means the taking it away from those who have a different complexion or slightly flatter noses than ourselves, is not a pretty thing when
you look into it.' Heart ofDarkness, 2nd ed., ed. D.C.R.A. Goonetilleke
(Peterborough, ON: Broadview Press, 1999). See also Machiavelli, The
Prince, at 82-3.
Delgamuukwat n08 (S.C.C.).
'[B]oth the federal and provincial governments' can exercise this power.
Ibid. at 1107. For further critique of the court's test for infringement see
Kent McNeil, Defining Aboriginal Title in the 90's: Has the Supreme Court Finally
Got It Right? (North York, ON: Robarts Centre for Canadian Studies, York
University, 1998).
The United States Supreme Court in Cherokee Nation v. Georgia, 30 U.S. (5
Pet.) 1 at 26-7 (1831) observed: They have in Europe sovereign and semisovereign states and states of doubtful sovereignty. But this state [Indian
Nations], if it be a state, is still a grade below them all: for not to be able to
alienate without permission of the-remainder-man or lord, places them in a
state of feudal dependence.'

235

Delgamuukwat 1096 (S.C.C.).
Ibid. at 1085-6.
Ibid. at 1083.
Feudal tenure gave important rights to the lord, vis-a-vis the tenant, which
are analogous to the Crown/Aboriginal relationship. See Stroud Milsom,
Historical Foundations of the Common Law, 2nd ed. (Toronto: Butterworths,
1981), at 100.
207 See Kent McNeil, Common Law Aboriginal Title (Oxford: Clarendon Press,
1989), at 107, where he refuted this assertion.
208 Delgamuukwat 1085 (S.C.C.), per Lamer CJ.C.
209 Ibid.
210 Ibid., citing s. 18(2) of the Indian Act.
211 Ibid.
212 Ibid. at 1085-6.
213 Ibid. at 1087-8. For a critique of the restriction on Aboriginal rights by reference to Aboriginal pre-contact practices see Russel Barsh and James
Youngblood Henderson, The Supreme Court Van der PeetTrilogy: Native
Imperialism and Ropes of Sand' (1997) 42 McGill LawJournal993; Bradford
Morse, 'Permafrost Rights: Aboriginal Self-Government and the Supreme
Court in R. v. Pamajewon' (1997) 42 McGill LawJournal 10 11.
214 Delgamuukwat 1088 (S.C.C.).
215 Ibid. at 1091. An example of the increased powers Aboriginal people might
enjoy relative to participation and consultation in lands and resources is
found in Nunavut Tunngavik Inc. v. Canada (1997),149 D.L.R. (4th) 519
(F.C. T.D.), where the Minister of Fisheries and Oceans' allocation of fish was
set aside because it did not conform to consultation requirements set out in
the Nunavut Agreement. While this case may be distinguished from issues of
title because consultation between the minister and the Aboriginal group
was mandated by agreement, one might find courts taking a similar stance
given Delgamuukw's strong requirement for Aboriginal participation where
title is found to exist. If British Columbia courts were to review ministerial
decision making as the Federal Court did, then resource allocation and management in the province would eventually undergo substantial changes.
216 For discussion of this point, see the Honourable Mr Justice Douglas Lambert, 'Van der Peet and Delgamuukw: Ten Unresolved Issues' (1998) 32 University of British Columbia Law Review 249 at 258-9.
217 Delgamuukwat 1089 (S.C.C.). The court went on to add thatthese 'elements
of aboriginal title,' referring to the traditional activities and use of the land
by Aboriginal peoples, 'create' the 'inherent limitation on the uses to which
the land, over which such title exists, may be put.'
203
204
205
206
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218 The court said: 'For example, if occupation is established with reference to
the use of the lands as a hunting ground' it cannot strip mine it. 'Similarly,
if a group claims a special bond with the land because of its ceremonial or
cultural significance, it may not use the land in such a way as to destroy that
relationship (e.g., by developing it in such a way that the bond is destroyed,
perhaps by turning it into a parking lot).' Ibid.
219 Ibid. at 1091.
220 When did Aboriginal peoples in British Columbia ever agree to the Crown
being able to receive and redesignate their lands if they were used for
'unauthorized' (as defined by non-Aboriginal courts) purposes?
221 The definition of Aboriginal rights according to traditional activities is criticized in Barsh and Henderson, 'The Supreme Court Van der PeetTrilogy';
Morse, 'Permafrost Rights.'
222 Delgamuukwat 1095 (S.C.C.).
223 Ibid.
224 One can anticipate numerous judicial contests concerning the elements of
Aboriginal title that prohibit its use 'in a way that aboriginal title does not
permit.' Ibid. at 109l.
Ibid. at 1097.
Ibid. (emphasis added).
Ibid. at 1100.
The court said, ibid. at 1101, citing McNeil, Common Law Aboriginal Title, at
201-2, that since at common law physical occupation is proof of possession,
title 'may be established in a variety of ways, ranging from the construction
of dwellings through cultivation and the enclosure of fields to regular use
of definite tracts for hunting, fishing or otherwise exploiting its resources.'
The court further noted, citing Slattery, 'Understanding Aboriginal Rights,'
at 758, that 'In considering whether occupation sufficient to ground title is
established, "one must take into account the group's size, manner of life,
material resources, and technological abilities and the character of the
lands claimed."'
229 In Delgamuukwat 1104 (S.C.C.), the court wrote: 'The requirement for
exclusivity flows from the definition of aboriginal title itself, because I have
defined aboriginal title in terms of the right to exclusive use and occupation of land. Exclusivity, as an aspect of aboriginal title, vests in the aboriginal community which holds the ability to exclude others from the lands
held pursuant to that title. The proof of title must, in this respect, mirror
the content of the right' (emphasis omitted).
230 I am paraphrasing the judgment-ef the Australian High Court in Mabo v.
Q;leensland at 42: 'Whatever the justification advanced in earlier days for
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refusing to recognize the rights and interests in land of the indigenous
inhabitants of settled colonies, an unjust and discriminatory doctrine of
that kind can no longer be accepted.'
231 David McKay, cited in Calderv. A.G.B.C. at 150.
232 Prime Minister Pierre Trudeau's speech, which is quoted throughout this
paragraph, is found in Peter Cumming and Neil Mickenburg, Native Rights
in Canada, 2nd ed. (Toronto: Indian-Eskimo Association, 1972), at appendixIV.
233 Cardinal, The Unjust Society.
234 Weaver, Making Canadian Indian Policy.
235 Calderv. A. G.B. C. (S.C.C.).
236 Delgamuukwat 1114 (S.C.C.).
237 Ibid.
238 Ibid.
239 The principle of equality before the law was explained in Canada (A. G.) v.
Laven, [1974] S.C.R. 1349 at 1366: '''equality before the law" ... is frequently
invoked to demonstrate that the same law applies to the highest official of
government as to any other ordinary citizen, and in this regard Professor
F.R. Scott, in delivering the Plaunt Memorial Lectures on Civil Liberties
and Canadian Federalism in 1959, speaking of the case of Roncarelli v.
Duplessis [(1959),16 D.L.R. (2d) 689], had occasion to say: "It is always a
triumph for the law to show that it is applied equally to all without fear or
favour. That is what we mean when we say that all are equal before the law. "'
240 Delgamuukwat 1115 (S.C.C.).
241 For an examination of the unequal treatment of Aboriginal and nonAboriginal sovereignty in the United States see Joseph Singer, 'Sovereignty
and Property' (1991) Northwestern University Law Review 1.
242 Nisga'a Final Agreement, initialed 4 August 1998 at 1; now Nisga'a Final
Agreement Act, S.RC. 1999, c. 2.
243 For differing opinions on the Nisga'a Agreement see the special issue of
(1998/99) 120 B.C. Studies.
244 Nisga'a Final Agreement Act, Chapter 3, s. 4(a).
245 While it may seem unlikely that Nisga'a people will lose access to their land
given the government power they will retain over alienated land, its potential future loss to them should not be entirely dismissed. The Alaska Land
Claims Settlement provided that Indian lands would be held in fee simple,
and while the provisions there were given in a different context, many
groups lost their lands. See Thomas Berger, Village Journey (Vancouver:
Douglas and McIntyre, 1988).
246 The Nisga'a have agreed to release any Aboriginal rights that are not dealt
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with in the Agreement to Canada: 'If, despite this Agreement and the settlement legislation, the Nisga'a Nation has an Aboriginal right, including
Aboriginal title, in Canada, that is different in attributes or geographical
extent from, the Nisga'a section 35 rights as set out in this Agreement, the
Nisga'a Nation releases that Aboriginal right to Canada ... ' Nisga'a Final
Agreement Act, General Provisions, s. 26.
Many of the responsibilities of wilps will be effectively replaced by the
Nisga'a Lisims Government and Nisga'a Village Governments. While this is
not expressly in the agreement a review of the powers of these governments
makes this evident. Nisga'a Final Agreement Act, Chapter 11, Nisga'a Government, ss. 2-8.
See the Nisga'a Final Agreement Act, at 25 (incidental impact provisions),
66-8 (forestry equivalency provisions), 159 (federal/provincial paramountcy in environmental protection).
See the Nisga'a Final Agreement Act at 162-3 (judicial review of administrative decisions by Nisga'a Institutions), 193 (appeal from Nisga'a court to
the B.C.S.C.).
See Nisga'a Final Agreement Act at page 217.
See ibid. at 239.
David Black, owner of Black Newspapers (which publishes forty-eight
papers in British Columbia), expressed this view in an interview with Ben
Meisner, CKPG Radio in Prince George on Friday, 23 October 1998. Dr
Keith Martin, a Reform Party MP from the riding of Esquimalt:Jaun de
Fuca, has expressed similar views: 'Apartheid or separate development
failed in South Mrica, and it will fail in B.C.' See Craig McInnes, Globe and
Mai~ 24July 1998. Aboriginal people do not themselves want to be victims
of racism and apartheid. Chief Louis Stevenson of the Peguis First Nation
tried to bring this to the world's attention. See MaIlea, Aboriginal Law, at
1-7; Richardson, People of Terra NuUius, at 126.
See Resolutions from the 12th Annual Convention of the Nisga'a Tribal
Council in a letter from Frank Calder to Jean Chretien, 10 November 1969
(DlAND file 1/24-2-16, vol. 2). See also Gordon Campbell, Policy Positions:
One Law for Al~ 5 October 1998, http://www.bcliberals.bc.ca/platform/policy/positions/treaty /html. Gordon Campbell is the leader of the provincial Liberal Party. In 2001 he was elected premier of British Columbia.
ChiefJoe Mathias has lamented racist policies in Canada that deny Aboriginal people ownership ofland. See Frank Cassidy, ed., ReachingJust Settlements: Land Claims in British Columbia (Lantzville, BC: Oolichan Books,
1991), at 14-17. Mel Smith has alsQ_9.eplored the use of race to separate
people. See Our Home or Native Land? (Vancouver: Stoddart, 1995).
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255 Preston Manning, then leader of the Official Opposition in the House of
Commons, expressed a similar view in the Globe and Mai~ Tuesday, 16 June
1998 atA23; editorialist Trevor Lautens said the Supreme Court's Delgamuukw decision 'drastically undermined the Crown ownership of 94 per
cent of the land mass ofBC,' Vancouver Sun, Saturday, 28 February 1998;
Terry Morley labelled the decision 'imprudent,' Vancouver Sun, Saturday,
20 December 1998; writer Gordon Gibson called it a 'breathtaking mistake,' Globe and Mai~ 16 December 1998.
256 The Reform Party of Canada made this point, and the ones that follow in
the next few sentences, in a document entitled, 'What the Nisga'a Deal
Means to You,' http://www.reform.ca/duncan/whatdeal.html. The Assembly of First Nations has made similar points about the government before
and, in 1990, wrote: 'important policy frameworks should not be dictatorily
or unilaterally imposed.' See Assembly of First Nations, 'A Critique of Federal Land Claims Policies,' in Cassidy, Aboriginal Self-Determination, 232 at
246.
257 Gordon Gibson has asked this question. Globe and Mai~ 21 July 1998, at
A15.
258 See Select Standing Committee on Aboriginal Mfairs, Towards Reconciliation: Nisga 'a Agreement-in-Principle and British Columbia Treaty Process (Thirtysixth Parliament, Legislative Assembly of British Columbia, 3July 1997).
259 Those in favour of a referendum are numerous. The Liberal Party of British
Columbia initiated legal action to force a referendum on the treaty, while
editorials in many newspapers, such as the Financial Post, 23 October 1998,
and the Globe and Mai~ Friday, 24July 1998, have likewise called for a referendum. Mel Smith has said, 'In my view, the Nisga'a Agreement attempts to
establish a third order of government without benefit of a formal constitutional amendment.' Merritt Herald, 21 October 1998 at 23. The Federal
Reform Party and its successor, the Canadian Alliance Party, have also come
out in support ofa referendum on the treaty. See 'Federal ReformJoins Bid
to Force Nisga'a Vote,' Vancouver Sun, Friday, 24July 1998.
Aboriginal people in British Columbia similarly wonder about significant
constitutional changes that effect the structure of their society by including
them in the province without their consent. It would be interesting to see
the question of their consent to inclusion in British Columbia put to a referendum. Allowing Aboriginal people to vote on this question separately,
while the rest of the province votes on the Nisga'a treaty, should satisfy
those who wish to see true representative participation in a referendum.
The Cree in Quebec assert a similar point in Grand Council of the Cree,
Sovereign Injustice: Forcible Inclusion of theJames Bay Crees and Cree Territory into
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QC: Grand Council of the Cree [of
a Sovereign Quebec (Nemaska,James
Quebec], 1995), at 297-350.
Mel Smith, Vernon Morning Star, 12 October 1998, at 12. Harold Cardinal
also wrote about the importance of not turning back the clock: 'Positive
Indian identity does not ... mean a desire to return to the days ofyesteryear.' The Unjust Society, at 24.
Ovide Mercredi, Former Chief of the Assembly of First Nations, expressed
these views in Assembly of First Nations, First Peoples and the Constitution: Conference Report of March 13-15, 1992 (Ottawa: Supply and Services, 1992), at
34 and in Mercredi and TurpeJ, In the Rapids, at 24, 245-8.
It was unilateral in the sense that Aboriginal peoples did not participate in
its creation and their political will in the matter was actively suppressed. For
a discussion of the implications of unilateral assertions of sovereignty see
the Reference Re Secession of Qy,ebec at 264-6.
The court noted in Sparrow, at 1099, that' [t]he consent to its extinguishment before the Constitution Act 1982, was not required ... The test of extinguishment to be adopted, in our opinion, is that the Sovereign's intention
must be clear and plain if it is to extinguish an aboriginal right.' The court
has also suggested that, prior to 1982, negotiated treaty rights can be unilaterally modified without the consent of the Aboriginal group which claims
the protection of the treaty. See R. v. Badger, [1996] 1 S.C.R. 771 (S.C.C.).
In Delgamuukwat 1115 (S.C.C.) the court noted that '[r]ights which were
extinguished by the sovereign before that time are not revived' by s. 35(1)
of the Constitution Act, 1982.
Delgamuukwat 1116 (S.C.C.).
Van der Peet at 547.
Delgamuukwat 1115 (S.C.C.).
The submergence of Aboriginal jurisdiction within federal/provincial disputes is also found in other areas of Aboriginal rights jurisprudence. See
Turpel 'Home/Land.'
The court expressed no opinion concerning extinguishment of Aboriginal
title in British Columbia prior to 1871. Since there were numerous proclamations and ordinances prior to 1871 in this area (which some courts have
interpreted as extinguishing Aboriginal title in British Columbia), the
court's failure to address this question leaves a very wide door open for
those who would claim that Aboriginal title in the province was extinguished before British Columbia entered Confederation.
The Supreme Court of Canada recently determined that band councils
could grant long-term interests iii' reserve land without extinguishing their
rights in the parcel. In GpetchesahtIndian Band v. Canada (1997),147 D.L.R.
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(4th) 1, the court found that under s. 28(2) of the Indian Act, R.S.C. 1952,
c. 149, bands have the authority to 'grant limited indeterminate rights in
reserve lands' without securing the consent of their membership.
For a case that demonstrates the role of Aboriginal consent in the alternation of their legal interests see Semiahmoo Indian Band v. Canada (1997), 148
D.L.R. (4th) 523 (F.C.A.). The court's attention was focused on the Crown's
fiduciary obligations that attached to surrenders of lands under ss. 37 and
38 of the Indian Act, S.C. 1951, c. 29. In the Semiahmoo case, the court
found the Crown had a 'post-surrender' fiduciary duty to act in the best
interests of the band, and that it had violated this duty when it failed to
return the land to the band as requested at a later date. The case is significant because it demonstrates some courts' concerns regarding the Crown's
treatment of Indian consent. For commentary see Bob Freedman, 'Semiahmoo Indian Band v. Canada' (1997) 36 Alberta Law Review 218. See also
Eugene Meehan and Elizabeth Stewart, 'Developments in Aboriginal Law:
The 1995-96 Term' (1997) 8 Supreme Court Law Review 1 at 7, commenting
on Blueberry River Indian Band v. Canada (1995),130 D.L.R. (4th) 193
(S.C.C.).
Delgamuukwat 1117 (S.C.C.).
Ibid.
Ibid. at 1119. The court continued, at ll20-1: 'As a result, a provincial law
could never, proprio vigore, extinguish aboriginal rights, because the intention to do so would take the law outside of provincial jurisdiction.' For further commentary on the jurisdictional implications of Delgamuukw see
Nigel Bankes, 'Delgamuukw, Division of Powers and Provincial Land and
Resource Laws: Some Implications for Provincial Resource Rights' (1998)
32 University of British Columbia Law Review 317. .
Delgamuukwat 1122 (S.C.C.).
The cases of Haida Nation v. British Columbia (Minister ofForests) (1997), 153
D.L.R. (4th) 1 (B.C.C.A.); Halfway River First Nation v. British Columbia (MinisterofForests), [1998] 1 C.N.L.R. 14 (B.C.S.C.); and R. v. Paul (T.P.) (1998),
196 N.B.R. (2d) 292 (C.A.) demonstrate that Aboriginal peoples' interest in
their lands can affect the province's use and management of that resource.
For instance, in Haida, the Haida claimed Aboriginal title to a large area
subject to a tree farm licence. The issue was whether the Haida's claim was
capable of constituting an encumbrance within the meaning of s. 28 of the
Forest Act, R.S.B.C. 1996, c. 157. The British Columbia Court of Appeal
held in Haida at 5, that there was 'no reason to doubt that, as a matter of
plain or grammatical meaning, the aboriginal title claimed by the Haida
Nation, if it exists, constitutes an encumbrance on the Crown's title to the
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timber.' This case, coupled with Delgamuukw, demonstrates the significant
impact that Aboriginal title could have on the use and management of provincial Crown lands.
Sparrow at 1112.
Delgamuukw at 519 (B.C.C.A.), citing the trial judgment of McEachernJ. in
Delgamuukw at 473 (B.C.S.C.)
R. v. Cote at 407.
To quote the words of Brennan J. in Mabo v. Qyeensland at 42: 'Whatever the
justification advanced in earlier days for refusing to recognize the rights
and interests in land of the indigenous inhabitants of settled colonies, an
unjust and discriminatory doctrine of that kind can no longer be accepted.'
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Chapter 5

1 John Borrows, 'A Genealogy of Law: Inherent Sovereignty and First Nations
Self- Government' (1992) 30 Osgoode Hall LawJournalNo. 2 at 291-354.
2 R. v. Sparrow, [1990J IS.C.R 1075 at 1103.
3 See the statement of David McKay, cited in Calderv. A.G.B.G. at 150. For
other Aboriginal perspectives questioning Crown title, see Leroy Little
Bear, Menno Boldt, andJ. Anthony Long, Pathways to Self-Determination:
Canadian Indians and the Canadian State (Toronto: University of Toronto
Press, 1984), at 5-56; Menno Boldt, and J. Anthony Long, eds., The Qyest
for Justice: Aboriginal Peoples and Aboriginal Rights (Toronto: University of
Toronto Press, 1986) at 17-70; Michael Asch, Home and Native Land: Aboriginal Rights and the Canadian Constitution (Toronto: Methuen, 1984), esp. at
26--40.
4 See Reference Re Language Rights Under s. 23 of the Manitoba Act, 1870 and s.
133 of Constitution Act, 1867, [1985] 1 S.C.R 721 at 748-9.
5 The Royal Commission on Aboriginal Peoples was initiated in the months
following the failure of constitutional reform in the Meech Lake Accord in
1987 and the armed confrontation between the Mohawks and the Canadian state at Oka, Quebec, in 1990. It was established on 26 August 1991
and issued its final report five years later, in November 1996. The mandate
of the commission was to 'investigate the evolution of the relationship
between aboriginal peoples ... the Canadian government, and Canadian
society as a whole.' The commission was further asked to 'propose specific
solutions rooted in domestic and international experience, to the problems
that have plagued those relationships ... ' Report of the Ruyal Commission on
Aboriginal People, Volume 1, Looking.Forward, Looking Back (Ottawa: Supply
and Services, 1996), at 2. One of its foundational recommendations, which
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it regarded as central to constructing a better relationship between Aboriginal peoples and the Crown, was for Canadian governments to acknowledge
the lack oflegal or moral justification for the dispossession of Aboriginal
peoples in Canada. See recommendation 1.16.2 at page 696: 'Federal,
provincial and territorial government further the process of renewal by:
(a) acknowledging that concepts such as terra nullius and the doctrine of
discovery are factually, legally and morally wrong.'
Report of the Royal Commission on Aboriginal People, volume 1, Looking Forward,
Looking Back, at 245-544.
Differences between Aboriginal and Crown interpretations in this regard
have been documented in each province and territory in Canada: in British
Columbia, see Tennant, Aboriginal Peoples and Politics; in Alberta, see Richard
Price, The Spirit of Alberta Indian Treaties (Edmonton: Pica Pica Press, 1987);
in Saskatchewan, see Harold Cardinal, My Dream: That We Will One Day Be
Recognized as First Nations (Saskatoon: Office of the Treaty Commissioner,
1998); in Manitoba, see Paul Chartrand, Manitoba's Metis Settlement Scheme of
1870 (Saskatoon: Native Law Centre, 1991); in Ontario, see David McNab,
Circles of Time: Aboriginal Land Rights and Resistance in Ontario (Waterloo: Wilfrid Laurier University Press, 1999); in Quebec, see Grand Council of the
Crees (of Quebec), Sovereign Injustice; in New Brunswick, Nova Scotia, and
Prince Edward Island, see L.F.S. Upton, Micmacs and Colonists: Indian-White
Relations in the Maritimes (Vancouver: UBC Press, 1979); in Newfoundland,
see Donald McCrae, Report of the Complaints of the Innu of Labrador to the
Canadian Human Rights Commission (Ottawa: Supply and Services, 1993); in
the North, see Royal Commission on Aboriginal Peoples, The High Arctic
Relocation.
For these perspectives see generally Frank Cassidy, ed., Aboriginal Self-Determination (Lantzville, BC: Oolichan Books, 1991); Boyce Richardson, ed., DrumBeat: Anger and Renewal in Indian Country (Toronto: Summerhill Press, 1989);
Taiaiake Alfred, Peace, Power; Righteousness: An Indigenous Manifesto (Toronto:
Oxford University Press, 1999); Patricia Monture-Angus,JourntryingFarward:
Dreaming First Nations Independence (Halifax: Fernwood, 1999).
A close examination of the numbered treaties covering Alberta,
Saskatchewan, Manitoba, and northern and western Ontario shows many
problems of deception and dishonesty; see Treaty 7 Elders and Tribal Council et a!., 'Aboriginal and Government Objectives in the Treaty Era,' in The
True Spirit and Intent of Treaty 7 (Montreal: McGill-Queen's University Press,
1996), esp. at 210-12; Rene Fumoleau, As Long as This Land Shall Last: A History of Treaty 8 and 11 (Toronto: McClelland and Stewart, 1976). For problems with treaties on Vancouver Island, see Chris Arnett, The Terror of the

